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l. EXECUTIVE SUMMARY

There is indeed a heavy dose of public policy content involved in election petitions and

that is also why both the Constitution and the Electoral Act have made elaborate

provisions to ensure that those who harbour criminal tendencies are not only excluded,

but if discovered, prosecuted for even daring at all to pollute the system and steal the

LIS2 LJ SQal &3 yoRKSINSDP | OF YRARIGS Aa ffS3ISR G2 KI
it is not sufficient for him to simply drop the mandate and scamper off]daeand the

Society must still call him to account for his alleged criminality if'any.

1.01 Democracy angherefore,elections are grounded in the right of citizens to effectively participate

in their governmentln the context of Nigeriahis right encompasses both the right of citizens ofyHars

or olderto vote and the right of qualified Nigeriansto be duly elected to public office. In Nigeria, however,
elections have historically been akin to organised crime. This is because during Nigetians lewltiple

actors pursue prRS G SNYAY SR 2dzi02YSa (KNRBdzZAK 02YY2y SyidSNL
2GS G2 RSGSNXYAYS (GKS O2dzyiNEQ&a LRt AGAOI T f SIR
unconstitutional. Such enterprise violates thenstitutional rights of Nigerian citizens to participate in

their own government and to determine who governs them by casting their individual ballot. Yet, the

country has historically condoned such behaviour; indeed, the political, judicial and leafitias have

been both unwilling and unable to ensure accountability for them. This habitual failure of accountability

for the violation of the right to participation in Nigeriain turn undermines the rights to fair trial and to a

legal remedy, entitlemets that are entrenched in Nigerian law. It also compromises the credibility of
elections as the most acceptable means of conferring legitimacy to those who govern. Additionally, it
damages the credibility of the judiciary and legal process, resultingratudled by a Presidential Panel

AY HnmmIf 2a¥al 2Pt G2 WTF KRSy O S?relayhg t8 elektidrs.Orfie laciRoVIAWUA & (1 NI

remedies for electoral violations and manipulations has resulted in unrelenting impunity. Modern

1 Umar Sani Ebini & Anor. v. Patrick Ashagu Ebinny & Ratition Nos. EPT/NS/007/07 & EPT/NS/011/07 (unrepofgechasis
added).

2 Federal Republic of Nigeribain Report of the Federal Government Investigation Panel on 2011 Election Violence and Civil
Disobediences) { SLIG® HAMMO OA[ SYdz wWSLIZNII£€83 LI N} & HDT P
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elections in Ngeria are synonymous with insidious violence and political oHexkers are expected to

,,,,,

GSYONI OS 2NKSBER2NIRIBSESEFdzA G OGAOA Ay aShaGfAy3

1.02 The problem of electoral impunity in Nigeria is not a novel one. A 198&ial commission of

inquiry into the operations of the Federal Electoral Commission (FEDECO) that at the time administered

St 80GA2ya AY bAISNAL O2yOf dRSR GKFIGT aAyRSSRE Al
of elections has becoS LJ- NIi 2 F 2 dzN4 ItlaRd coniplai®dd that @ailzfre(tal 2B &

I OO02dzy il 6Af AGe& G KbdRpzEdqui & RK $J INRRY SR ¢2 KITRK K Sy 02 dzNI 3
AY MdpTtTd FYR Moy St SOGAZ2Y LISNA2RAL D

1.03 Twentytwo years later, the Presidential Committee on Electoral Refdraired by former Chief

¢

-~

ﬁ[h-é]pO“tICIanS have become Wdza UA OS2 az2KIYYSR [ Fogl f- : gl Aaz
t

moredesperate and daring in year2f R KAalU2NE 2F bAISNAIQa S
taking and retaining political
power; more reckless and greedy
their use and abuse of power; and| believed to be the worst since the first elections held in
more intolerant of opposition, 1922¢% Specifically, the Committee lamented that

criticismand efforts at replacing |  x YL/ A G2 ©dd KFa YFNNBR bA3JS
thend i Uwais Committee Repart{ . . = ° ( L S
paragraph 2.1(b). RIS R O2yOf dZRSR GKIG GKSN

degeneration of outcomeslhus the 2007 elections are

atmosphere of impunity with regard to etdon
2FFSYOMMBDESNY2NDES (KS /2YYAGGSS O2y(iAydSRE aiiKS

daring in taking and retaining political power; more reckless and greedy in their use and abuse of power,

3 Ibid.

4 Federal Republic of Nigeri@eport of theJudicial Commission of Inquiry into the Affairs of the Federal Electoral Commission
(FEDECO) 197®8F al Ay WwWSLIZ2NII b20d mpyc wa. okt 1Ay /2YYAaaArzy wS¢
Slhid.LJ- N ® mnodmy T 4SS | faz2 ydodgdAAiA vare@lailableyytotal df R, 1B Gifentey WefedzRA y 3 |
recorded, out ,ofAWhich 805 offences charged to court. Of the 805 offences charged to court, 3?9,of them (50%) were ptéﬂ\]icteq )
aXw! 8BFUSNIUKS aAftAldlFNE GF 1S 2 @S N@EnmandyicdioNdltha rer@ayiiag casSsyniwolhviggdzd U 2
electoral offences. Thatwas the explanation offered in all the Statesfor the rather large number of cases awaitingtfeal o
AY@SaiAar A2y oé

6 Federal Republic of Nigerigeport of the Presiderti Committee on Electoral Refafm LJF NI @ H®dmMO | 0 0 SYLKIEF &4 &
I 2YYAGGSS wSLI2NI¢6d

7lbid. para. 2.6.1.

8 lbid.
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and more intolerant of opposition, criticismy R STF2 NI a |%h ANMSINA I QY 3 diINS W4
confirmed this in a case arising from the 2007 elections in OsunState;¢otth & b A ISNXhe = y 2 G A
stark realities of the Nigerian situation particularly as it relates to the attitude®fiblitical class which

sees election into any position as a matter of life and death and consequently ready to do anything
L2aarotsS G2 FdGFAYy GKS FYOAGAR2Y ®E

1.04 This Report provides evidence of the extensive pattern of judicially sanctioned criminaifie

2007 and 2011 election cycls as part of thecontinuingnarrative of the long history of elections as
organised crime in Nigeria. The crimes committed are as diverse as the individuals and institutions
implicated. Cases of unlawful substitutiona@indidates by political parties and INEC, inflation of the
numbers of ballots cast, forgery of election returns, and intimidation of voters andiefeofficials at

polls are among some of the common crimes. The footprint covers all of Nigeria; each of the six

geographical zones is wakpresented.

1.05 To fully understand the scope of the malady of electoral crimes, the story must begin wiialjudi
records from over three decades ago and the names of the people involved. In one notable case from
over three decades ago, the Babalakin Commission reported in the Oranmiyan North 1 Constituency in
what is now Osun State thattit KS Mot ¢ da the@edcontametMgi2tehandes. In 1983 the
figures jumped to 214,500! ...Two factors were said to be responsible: a) Mr. Stephen Ajibade, FEDECO
Il RYAYAauN) G§AFS { SONBGF NE Xé¢

1.06 The practice of falsifying election results is still very maldhe today. In a 2007 case from Kano
State in northg Sa G bAISNAI T GKS ¢ NAROdzyl f toQaivyidindosey SR (K

abracadabra&In Anambra State, southast Nigeria, during the 2007 elections in a ward where only

9 lbid. para. 2.1(b)

W{SylG2NJ 1 2aSI 9KAYflyg2 @b [/ KASTF h(200831BNWLRNRL.AF3) 13472103 SaQ 5SYy2
11Babalakin Commission Repoap cit.,para 9.02(i)

12Rtd. Cpt. Ahmed Haladu Bichi & PDP v. Alhaji Ibrahim Muazzam,&&rson No. EPT/KNS/HR/29/07, (unreported), p. 19.
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2089 voters weregegistered, INEC declared over 7226 votds. this casethe tribunal found that INEC

KFR 0SSy Ay@2ft @SR Ay (G(KS a3SySNI iAnEMEt SRate inNdbth dzf G & 1
west Nigeria, the Resident Electoral Commissioner annouhcéd @ f A R NXwvhidahshea = NB a
RS Of I NB RsIntadothdr ArjarSbiagase, the Tribunal accused named INEC officials of generating
GNBadz Ga F2NI Iy St SOGA@hefEiit Mike ER2ER oyK2AlIO K 23f KR2 4 SR LING
that theseresults ranging from EC8A (Il), EC8E (ll) as tendered by the Respondents were obviously

F I 0 NA ‘OVoie $Bemtl/, in a 2011 casmiginatingfrom Kebbi State in the North West, the Tribunal

observed that in a particular unit (No. 17),

02,200 ballotpapers were issued for use. 594 showed up on the queue.
Out of this number 174 could not vote as a result of not being given ballot
papers to vote. Inspite of that, 601 \ex were recorded while 1,142
ballot papers were returned as unused. 456 ballot papeere not
accounted for. The record in this unit shows a case of disenfranchisement

of voters, or ovetvoting and wrongly use of ballot paped¥.

1.07 One way in which officials falsify elections is by manufacturing results long after voting has ended.

This occurs in units in which results have not yet been announced and no result forms are completed or
signed by party agents. Thus, in Katsina State, also in the-ma#, an Election Petition Tribunal found

GKIFG f GK2dZAK G2 G0y A Yy Z2NNVLIOV @S> 0 G NB dded & 60 y2 0 O2f
was filed fromthe PollingUniL y I y2 i KSNJ O 84S GKS ¢NAOGdzyl £ F2dzyR
(SRS Ot F NBER 0SF2NB (KS O2YLIXSiAz2y 2F O2ftftlGA2y Ay

13 Chief (Mrs.) Edith Ejezie v. Hon Ralph Okeke & Restion No EPT/AN/NAF/HR/13/2007 (unreported).

14 1bid.

15Dr. John Olukayode Fayemi v. Olusegun Adebayo Oni.&Z0f0) 17 NWLR (Pt. 1222) 326 at 395.

16 Chief Edith Mike Ejezie v. Chief Ralph Okeke & 5R@tstion No: EPT/EPT/AN/NAE/HR/13/2007, (unreporte 3t

17 Muhammed Umar Jega & Anor. v. Umaru Halilu Aliero & ®edifion No.EPT/KB/HR/2/2011 (unreported) at 63.

18 Dauda Ibrahim Karfi & PDP v. Haliru Lawal Malumfashi & 227 Pesition No. HA/EPT/KTS/23/07, (unreported) at 28.
19Chief Godson C. Ezgu v. Mr. Emmanuel Uche Eze, INEC & 72 Ratition No. EPT/AN/NAE/HR/23/2007 (unreported) at 44
45.
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1.08 In othercases, supposedly neutral election officials were criminally partisan. For example, in
Kaduna State,nortis S& G bAISNAI T (GKS 9t SOGA 2y diskkaditheNlavy ¢ NX o
on the practice of allowing party members of any one pagtyunction as INEC Supervisor or Retuming
2FTFAOSNI AY (KS DRojcRaliiCeiis algoFoutthdly SotiniketegfateiicBndes. In one case,

the election Petition Tribunal lamented:

The evidence on record as per exhibit E showed that a pokoe ASP
Christopher Oloyede signed an election result sheet as party agent on
behalf of the PDP. This is an illegality and violation of electoral rules both
by INEC and the police. ASP Oloyede behaved disgracefully and abused
his position. Neither INEC nthe police could defend the illegality that

ought to have been sanctioned.

1.09 In the 2007 Governorship election in Edo State, seuth dzi K 1 2 y ST { KS thet NX 6 dzy |
evidence of the witness is that Police Officenese in fact doing theshooting, the thumbprinting or the
ballotd ( dzFF Ay 3¢ @

1.10 INEC officials have equally and routinely committed electoral crimes. In Edo State, one Felix
h

Al A3J0202L K2 WWNBAKXRAYI 2FFAOSNI F2NI ! yAd M 2 NR
aKSSia al a &lnAdamava StatehBriastdNigapid, a Tribunal bemoaned the cumulative
NBadzZ 6a 2F Lb9/ Qa FlLAfdz2NBa +a F2ft2gsay

20Engr. Suleman A. Lere & Anor. v. Hon. Saudatu Sani & 8Pétis.on No. EPT/KD/NA/002/007, (unreported) at33.

21 Atikase Otito v. Kunle Odidi &G's, (2010) NWLR (Pt. 1245) 108 at p. 125.

22 Comrade Adams Aliyu Oshiomhole & Action Congress v. INEG BEDB8//EPT/107, (unreported) at28.

23 Mr. Sunday Egh@sazemwind &Anor. v. Levis Osaretin Aigbogun & 4attjon No: EDSA/EPT/13/07 (uncated) at. 3%
32.
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In more serious and accountable political climes, INEC should have
evinced some remorse for the whole problérhas caused and the public
money it wasted to organize an election it made inchoate even before it
started. Its grandstanding is rather unfortunate. As a result of its
ineptitude or mischief, a serious disruption will be caused to the

governance of Adanvea Statez*

1.11 Violence, including the intimidation of voters, snatching and stuffing of ballot boxes is another
mainstay of recent Nigerian elections. In one case arising from the contest over the 2007 Osun Central

Senatorial seat in the soutlvest, theElection Petition Tribunal said:

The evidence of violence, voter intimidation, hijacking, illicit thumb
printing, ballot box stuffing is overwhelming and beyond reasonable
R2dzo > 02y 2S00(dzNBE 2NJ LINRPLRAAGAZ2Y 2NJ LJ
persuadedthafi KS y I YSa YSyYyGAz2ySR o0& (GKS tSGAd
being the ringleaders of these electoral crimes and members of the 2

Respondents have not been clearéd.

112 LYy GKS wWwnnt D2@SNY2NEKAL) St SOGAZ2Y Rhisckngdt2 { a1
St SOU2NIXf YFOSNAIfa SALISOAL T f & InNGBgh Szteli nodiokrBaS 14 | Y F

Nigeria, a Tribunal found that:

24 Action Congress & 2 Ors. v. INEC & 5 ®edition No. AD/GOV/EPT/1/07 (unreported) at. 62.
25Qlusola Adeyeye v. Simeon Oduoye & @estition No. NA/ EPT/OS/12/07 (unreported).
26 Comrade Adams Aliyu Oshiomhole & Action Congres&C &\Ors Petition no. EDGV/EPT/107 (unreported) at 103.
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Petitioners have proved beyond reasonable doubt that th& 1
Respondent, Hon. Clarence Olafemi, leading his tsgamd thugs did
commit acts of corrupt practices and n@ompliance with the Electoral
Act by disrupting the conduct of election, harassing and intimidating

eligible voters who were sent away from polling units without votihg.

1.13 Cases of forgedredentials and eligibility documents were also established. In one case from
Nassarawa State, alsoinnotS y G NI £ b A ISNA | = § K&atisfieddhaidmalSani O2 y T S«
Ebini and anotherhave succeeded in proving the allegation of forgerg/an presenting a forged

certificate to INEC againg®atrick Ashagu Ebinng]S @ 2 Y R NI | & 28yhlibejéL8kki i 2agps (0 £
State, southwest Nigeria, Tunde Isiag, a 2007 candidate for the House of Representatives, also presented
forged credentialg?® In yet another case from Nassarawa State, the Tribunal found that Yakubu
Mohammed Kwarra, a candidate in State legislative elections, had presented forged documents with

respect to both his age and educational qualificatidhand noted that apart from beiga crime:

[A] candidate who seeks to contest an election is saying loud and clear

to the electorate that he or she is worthy of the trust which they repose

on him or her. The electorate are trusting ... that the candidate is a person

of integrity, honesand whose behaviour at all times is above board. To

present a forged certificate to INEC betrays that trust and indeed a
OFyYRARIGS 3Jdzat e 2F adzOK Olyy2dG oS X i

people he seeks to lead.

27 (Alara) Aberoran & Anor. v. Hon. Clarence Olafemi & 17 Begition No. NALGH/KG/15/2007 (Unreported) at 40.

28 Umar Sani Ebini & Anor v. Patrick Ashagu Ebinny & 93R&r8tion Nos., EPT/NS/@@7 and EPT/NS/011/07 (Unreported) at
32et seq.

29 Okonlawon Soniyi v. Tunde Is&gtition No.EPT/LAS/NA/10/2007, (unreported).

30 Lagi Innocent v. Yakubu Mohammed KwaPRatition No. EPT/NS/002/2007, (unreported).

31 bid.
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1.14 In each of these cases, and many more, the Tribunals, without exception, failed to direct, suggest
or order action to ensure accountability for the crimes they identified were committed. By doing so, the
Nigerian judiciary has created the impression thaie is one law for poor people and another for the

big men and women who put themselves forward for elections. As a result, the courts not only facilitate
0KS @GA2tFGA2Yy 2F OAGAT SyaQ NARAIKGaA G2 Se&mROHAODS

impunity that has become the hallmark of elections in Nigeria.

1.15 Thus, of about 870,000 persons apprehended for offences connected with the 2011 voter
registration and general elections, only about 200 personglmut 0.02 per cent, were successfully
prosecuted. Current INEC Chairman, Attahiru Jega, attributes this abysmal number of prosecutions to lack

of funds and personne¥®

The Nigerian judiciaryhascreated the impressio
that there is one law for poor people and anot
for the big men and women who put themselw
forward for elections. As a result, theurtsnot
only facilitate the violation of citizelds r itog
effective participation in theigovernment, theg

in Nigeria. It explains electoral impunity asfa  also aid the culture of impunity that has beco

series of steps or omissions that facilitate the hallmark of elections in Nigeria.
dzy NBEGNI AYySR adSht

sovereign will without any fear of punishment. Understood this way, there is a clear and overriding policy

1.16 This Report provides evidence fror

-

official judicial records of electoral impign

A A A

~

rationalewhy electoral impunity needsto be addressed as a threat to Nigeria and its fledgling democracy:
those who steal the will of the people without consequence destroy mechanisms of administrative, legal
and political accountability. They can only govern afation of the right of the people to determine who

governs them.

1.17 Indeed, legitimacy questions have trailed most political office holders in Nigeria since
Independence, partly because judges and lawyers, rather than by the people to whom popular

sowereignty belongs, have traditionally settled claims to political power. This has become somewhat of a

2 @ Keé Lbo/ Iy Qi t N2 & S 0dzOnNS 3 tPiedidni Tindst28 NOv.F 30y2RaSaNdble at
http://premiumtimesng.com/politics/109020why-ineccantprosecuteelectoraloffendersjega.html.
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tradition of the Presidential system of government in Nigeria, leading to what has been described as
G5SY20N) O& 0o &2 Quitd déedi, followidy) BeNanrbuncement of controversial retums,

St SOU2NIf dzYLIANB&EA yR GKS OFYRARIGS0a0 RSOf N
G2 O2dzaNIié¢xX gAGK Of SIFNJ {y26f SRIS GKIFG GKS 02 dzNJ

R |

&'~ &j’
Qx

1.18 Thus, arisingrom the 2007 general elections alone, there were 1,299 election petitions
challenging official results out of a total of 1, 496 elective offices in respect of which INEC organizes
elections, yielding an astounding 86.5%-rom the 2011 elections, there wean additional 769 petitions,

which despite the decrease still netted a majority (51.4%) of electoral posts chall&r@ed.explanation

Is that the sharp drop in the quantity of petitions from 2007 to 2011 reflects an improvement inthe quality
and accetability of 2011 elections. Another possibility, however, is a deepening distrust by aggrieved
candidates of the judicial system as well as the growing phenomenon of election litigation fatigue. From
these numbers, it is clear that, for any court systeligeria suffers from an astronomical and
unsustainable burden of electoral dispute resolution and of transferring to judges, decisions that belong

to the people.

1.19 Often, these petitions have been fought to the level of the Supreme Court, at hugendase,

public money, and the credibility of the judiciary. The jurisprudence on claims to both political office and
electoral legitimacy in Nigeria is as vast and as old as independent Nigievian during the years of
military rule, the soldiers fouhjudicial affirmation of their legitimacy invaluablégven when after having
procured such legitimacy, they then turned around to use decrees to preclude the courts from supervising

their actions. This system of procuring the appearance of electordinegiy through the judiciary has

331bid.

34 These comprise the following offices: President; 36 Governors; 109 Senate seats; 360 members of the House of
Representatives; and 990 members of the House of Assembly for the 36 States.

35 The Registry of the Court of Appeal provided these StatisBiesals®® CSYA ClFf Iyl X a9t SOUGA2Yy t SGA
5A&aLISyal GAz2y 2F WdzadAaO0Sésx RSt AGUSNBR (i (K&mmh doAad2yl ¢ {GF 18
36 Some notable casesinthis regard incl@beunke v. Odebunn{i,.960) N.S.C.C. [Vol .11]6;Akinfosile v. ljosg1960) N.S.C.C.

[Vol.1] 129;Awolowo v. Shagari(1979) N.S.C.C. [Vol.12] &hongo v. Aku(1983) N.S.C.C. [Vol. 14] 56Byobodo v. Onoh,

(1984) N.S.C.C. [Vol.15]Qjukwu v. Onwudiwg;1984) N.S.C.C. [Vol.15] 1AD v. PSIE (2004)10 N.W.L.R. (Pt. 880) 19 C.A;;

Uba v. Ukachukwu(2004) 10 N.W.L.R. (Pt. 881) 224 CPRP v. Harungi2004) 16 N.W.L.R. (Pt.900) 455 CAbana v. Obi,

(2004) 10 N.W.L.R. (Pt. 881) B4thari v. Obasanj§2005) 13 N.W.L.R. (Pt. 941) 1 SY@suf v. Obasanj¢2005) 18 N.W.L.R. (Pt

956) 96 C.ANgige v. Obi,2006) 14 N.W.L.R. (Pt. 999) 1. C.A.

37 Ojukwu v. Lagos Staté1986) | N.W.L.R. (Pt. 18) 621.
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corrupted both elections and the legal process. It has also undermined the right to effective participation

in government and the capability of courts to guarantee fair trial.

1.20 By 2007, the courts had evolved a jurisgence that clearly condoned and even permitted
St SOG2NItf ONAYAYlLIfAGEe@d { SOGA2Y mMncom0 2F GKS 9f S¢C
ddzoadGlyaAlrfte Ay I O0O2NRIyOS ¢ A G-¢omplign didlidRafcOA LI S &
ddzoaldbryadAlrtfe K S®IMN2BOB,dae Nigetiah SupricrBe CHUrt Slanied thay thedvérd
GLINAYOALX Saé Ay (GKAA LINBPGAAAZ2Y ¢ |3Banddelin8ddeSEm y S o dzf 2
any principles governing the conductelections. Straying well beyond the scope of any laws, the Court
established animpossible standard of proof for electielated malfeasance by adding that a petitioner

AY 'y StSOGA2y LISGAGAZ2Y Klodmplidnge butald® iégurésyie. tiote® vy & &
that the compliancesic)l (i & NI O S R “°@nNdrp2isthgly) doBtRbeldw appear to have read the

Supreme Court as sanctioning impunity for electoral crimes and associated violations of the right to
participation. Inone case fro@ 02y A { Gl GSET FT2NJ AyaidlkyOoSs I [/ 2 dzNI
SOARSYOS 2F AGANNB3Idzf  NAGASas KAal Ol FyR AftSIFE
could do nothing about thié Thus, the Supreme Court has beenaccusedbfl @ Ay 3 al RA aONBR
in sustaining electoral impunity in Nigeri®As Kebbi StatBlational and State House of Assembly Election

Petition Tribunal pondered, while evaluating the evidential issuaker2011 election petition case of
SaniDMohamed & Anor. V. Muhammed GarbaBena&@sg At f A G NBFff& 6S FI AN
2F I YFryAFTSadte FitlIgSR St SOGA2y G2 3ISG lFgleé YR
the election was not linked to him? We shallof @8 | ya g SNJ G KA a |j*dzSNE Ay K

N N

38 Cf.Electoral Act 2010 (as amended) S. 139(1).

39 Muhammadu Buhari v. IndependeNational Electoral Commission & 4 Q(2008) 12 S.C. (Pt. 1) 1 at 78.

40 |bid. at 88.

41Hon. Elem Nwigboji Francis v. Innocent Ugo Chima & 5R»8tion No. EPT/EBS/HA/AB/14/2007 (unreported).

2Ben Nwabuezel, 26 t NSaARSY({d hol &lF¢deral Sysere@)NI SR bAISNAI QA&

43 See Sani D. Mohamed & Anor. v. Muhammed Garba Bena &@tidipn No. EPT/KB/SH/4/2011 (unreported) (holdintgr

aiax GKFG aAT FNRY (GKS d2aGlrftAade 2F GKS S @A RSnftEnBesofRaReadBsk Ay (K
or non-compliance in the election, the onus of disproving such irregularities anecoopliance shifts to the respondent and

GKSNBE adzOK 2ydza A& y2d RA&AOKINHSRIZ GKS LISGAGA2Y Aa o02dzyR
44 bid.
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1.21 This Reportisinitiated by virtue of the statutory powers conferred on the National Human Rights
Commission (NHRC) by Section 5 of the National Human Rights Commission (Amendment) Act 2011.
Section 5 confersro the Commission the powemnter alia, to deal with all human rights matters
guaranteed by the Constitution of the Federal Republic of Nigeria, the United Nations (UN) Charter, the
Universal Declaration of Human Rights (UDHR), the International Covem@ivib and Political Rights

(ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), African Charter on

l dzYty FyYyR tS2LX SaQ wA3dKGa o!/1twdE YR 20KSNIJIAY(!
isaparty. The Se&tiy | f a2 YIyRIGSa GKS /2YYAaaArzy G2 adzyRS?
KdzYlFy NAIKGa X gKSNB AlG O2y&aARSNA AlG I LIINBLNXIGS
0§KS 3dzF Nk yiGSS 2F KdzYly NXIKGaAE/R YYS\GilaAA22Y clio2v 0 0D Ay
AYy@SaitAariAazya YR AYldZANRSAE Ay adzOK YIFYyySNIIa Al
AYOARSYGIES y508aal NBES O2yRdOAGS 2NJ SELIERASY § F 21
the righttovote is a human rights issue. When elections are rigged, they become an issue forthe NHRC

because of the human rights problems that such flawed elections throw up.

1.22 The Report has been prepared by a seypenson, expert Technical Working Group (TWG)
constituted by the NHRC and chaired by Professor Nsongurua Johnson Udombana. In preparing this
report, the TWG took possession of 2, 731 Certified Judgments from thergegfishe Court of Appeal

covering 2007 and 2011 judgments.addition, the Committee conducted two public hearings in Port
Harcourt®and Abujd®R dzNA y3 g KA OK Al KSEFENR | G201t 2F Xo gAd)
members of the publidaw enforcement, academics and civil sociefiyomthe review of these cases,

over 700 judgments disclesarious violationgOf this number, the TWfgtainedthose indictments that

may be considered serioagainst named persons or institutional actorsere wereB1 of such casesin

the Initial Report and 37 more in the subsequent revievaking a total ofl18 indictmentsin this Final

Reportdisaggregated as follows:

- Criminal Indictments 20

- Criminal/Administrativeg 49

45The Port Harcourt Publidearing took place on 2 and 3 July 2014.
46 The Abuja Public Hearing took place on 23 and 24 July 2014.
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- Administrativec 38
- Admin/Judiciak 4
- Professionat 3

- Judiciak 7

123 C2NJ G0KS LlzN1J2aSa 2F (KAA&A LINR2SOGZI Iy GAYRAOG

wrongdoing thatis legally actionable by prosecution, administrative action or any other lawful process of
accountability or sanctiorizar from being exhaustive, these violations merely illustrate wider pattems of

electionrelated criminality and associated impunity that are much more pervasive.

1.24 Elections and electoral practices lie at the heart of reprgative democracy. Therefore, the
success or failure of elections is central to the success or failure of democtattes credibility of
governmental institutions hinges on accountability that is founded on the entittement of citizensto freely
choose heir government or change it. This freedom requires the rule of law, including an effective
administration of justice. For this reason, the conduct and organisation of elections is regulated
everywhere by laws. Where these laws are not observed, the nstirom elections become illegitimate

and unlawful. In order words, any exercise of political power other than through the free choice of the

electorate in a free and fair election is illegitimate.1983, the Nigerian Supreme Court maintained:

The essence of democratic elections is that they be free and fair and that
in that atmosphere of freedom, fairness and impartiality, citizens will
exercise their freedom of choice of who their representatives shall be by
casting their votes in favour of tise candidates who, in their deliberate
judgment, they consider possesses the qualities which mark them out as
preferable candidates to those others who are contesting with them. The
voters must be allowed to freely go to the polling booths and cast their
votes unmolested. Free and fair election cannot, therefore, tolerate
thuggery or violence of any kind; corrupt practice, personation, threats,

undue influence, intimidation, disorderly conduct, and any acts which

47SeeUwais Committee Reporgp cit.,at 248.
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may have the effects of impeding the fregexcise by the voter of his

franchise 8

1.25The legislative election petition tribunal in Kano State took the same view in the 2007 pointing out

that

[T]he cornerstone of any democratic process, which is also a pre

condition of our Constitution and Ves including the Electoral Act 2006,

is the rightin every voterto a secured atmosphere in which he can freely
cast his lot for who governs him, or represents him in governance. Once
the exercise of that free will is denied in circumstances that castéio

on the actual choice of the electorate, then the exercise cannot rightly

pass for-a democratic process. Electoral violence is therefore not a

worthy legacy for any democratic cultuf@.

1.26 Those who breach the laws of the land for the purpose of pmdg fraudulent electoral
outcomes commit crimes against the people. They ought to be punished; if they are allowed to go free,

then impunity results.

1.2 Observations

1.2.01 The evidence from the material examined for tReport clearly supports the conclusion that the

judiciary in Nigeriappearsunwilling and unable to ensure accountability for electoral crimes. Itis also

48 Ojukwu v. Onwudiwe3 EPR 850 at 892.
49 Alhaji Sule Lawan Shuwaki & Anor. v. Abdullahi llliyasu & ER3/KNS/HA/08/07 (unreported) 14.
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opento the conclusion that the judiciary supports, tolerates or is indifferent to the crimes cosuhiyt

candidatespolitical parties, and their agents in unlawful pursuit of power and its perquisites.

1.2.02 The terms of reference for this Report do not extend to speculating as to the reasons for this
habit. However, this situation has also fosteeexkal perception that the judiciary can be bought or sold,
not just in election petitions, but in all cases. If the judiciary cannot be trusted to resolve disputes fairly
and justly, the people may find comfort in violence and vigilante methods. Bast@vidence so far

reviewed, it is clear that:

(a) Huge gaps remain in the Constitution, the Electoral Act, and other election laws in Nigera.
Different stakeholderg INEC, political parties, politicians, and other individaagploit these
gaps to vichte the righsto participate in governmento effective public servicgnd toa fair
trial .%°

(b) The election petition processes have become matters of course rather than a remedial measure,
particularly in the 2007 election cycle where over 86% of resuéie challenged in court. This
strips the Nigerian people of theirright to choose their leaders, and instead transfers the power
of the people in courts, lawyers, and judges. This, in turn, has exposed the judiciary to credible
multiple perversions and cauption. It is in the interest of the judiciary to #iealance its
involvement in election petitions.

(c) Because of the overeliance on courts to determinegpitical office-holders, the judicial system
has become susceptible to corruption by those seekingvgmm resulting in uneveror
discriminatoryapplication of the law.

(d) The astounding rate of election petitions reflects a poor perception of the credibility of elections.

(e) In practice, the rights to participate in government and to fair trial primarily pcotleose seeking
office, who have an opportunity to be heard and can challenge results in court; no meaningful
redress exists for voters when they are disenfranchisgelectoral outcomes that manifestly

have no relationship with the will of the people.

50 See, e.g., A.N.P.P v. Returning Officer, Abia Staten nT0 MM b ®2 d[ dwd o6t dd mnnpod nom 0
limitimposed by law for bringing such election related suits can impose a gravedajastia person where the results are not
declared before the expiry of the time limit. Such was the case in this matter. The solution to such mischief lies ingdfermi

[F g€V @
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(f) Hection petition tribunal decisions are often based on technicalities while ignoring substantive
justice; as such, the judiciary has been used routinely to validate clearly unlawful election
outcomes, which in many cases are facilitated by criminal conduct

(g9) The high number of election petitions also affects timely administration of justice. The court
process is bogged down with petitions and appeals which lead to unacceptable backlogs and the
denial ofopportunity for persons who havgenuine complaints tgecure justice.

(h) Judges in election tribunals improperly exercise judicial discretion and fail to sufficiently evaluate
evidence. This suggests judicial misconduct that should be investigated. Such acts implicate the
right to fair trial and institutionatredibility of the judiciany?

(i) The question of civil versus criminal burdens of proof in election petition cases is still misconstrued
by tribunals. Forexample, when parties allege criminal behaviourin the electoral process, some
courts hold the partieso proving such beyond a reasonable doubt, or dismiss the case even
though election petitions are a civil matter.

() Lawyers, witlihe help ofINEC officials, use unethical methodsto delay cases and defeat the cause
of justice without any legal consequessor professional disciplira.

(k) Most instances of impunityuring electionsre perpetrated at theyrassrootslocal government
level

() In all cases where the tribunals and courts found infractions of the law, they fail to exercise their

inherent powergo recommend prosecutions by the appropriate authorities.

1.3 Recommendations

51See, e.g., Hon. Gozie Agbakoba v. INEC & 2ZD@8) 18 N.W.L.R. (Rt119) 489 (reversing decisions of the trial court decision

and the Court of Appeal for failing to properly evaluate the affidavit evidence of the Plaintifff/Appellant that her name was
unlawfully substituted for the election into the Onitsha North and Sok#deral Constituency of Anambra State).

52See, e.g., Charles Udogwu Onyekweliv. NEG1 ny 0 mMn b ®2 & dwd 6t id mmntd omMT O6A4a¢KS
instant application is most obnoxious and leaves a very sour and bad taste in the riiwEtB behaved most disgracefully and

without anyregardto its enabling laws, general legality, decency or morality in the entire circumstance of this apydicdtion

indeed the petition and the appeal itself).
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We realize however, that however wehought-out the recommendations, they

will achieve no purposanless there is the will to enforce théih

1.3.01 ThisRSLI2ZNII AYyRAOIFIGS&E GKIFIG bAISNAIQa St SOG2Nrf a
crimes and have been historically4checked. Yet, if Nigeria is to achieve democracy, it must eliminate
electoral impunity by ensuring accountability when such crimes @ammitted. The cases reviewed

disclose that in nearly all cases, election tribunals were unwilling or habitually neglected to order
prosecution when they identified instances of electoral crimes. The Working Group hopes that by
publishing this Report anichvolving Nigerian citizens and institutions at all levels, it can mobilize official

sanctions against those identified and begin to reform elections in Nigeria.

1.3.02 No number of recommendations, however, can replace the need for political wille@part of
all concerned branches and agencies of the Nigerian State, as well as the INEC, political leaders, political
parties and civic organisations. Based upon our findings, the Working Group makes the following

recommendations

1.3.8B To the Presideary

il Publicly denounce the lack of prosecutions of electoral crimes despite the

recommendation of three previous presidential committees on elections to do so.

i Invite all political and public office holders to support concerted action for

addressing elect@l impunity and returning credibility to the electoral process in Nigeria.

53Babalakin Commission Repoap. cit.para1l.16 (emphasis added).
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i Direct the AttorneyGeneral of the Federation to prioritise the investigation and
prosecution of electionelated crimes as a matter of urgency and publish a credible plan

for realising this directive.

il Ban from presidential appointment any person indicfedelectoral crimes and

further urge prosecution of the same.

1 Publicly denounce the use of violence and voter manipulation of political parties

and their agents.

1.3.04 To the Independent National Electoral Commission

i Establish a project team on eleati-related crimes and electoral impunity in
collaboration with the AttorneyGeneral of the Federation, security agencies and other

partners.

i Publish the names of all INEC officials who have been the subject of

administrative procedures related to electoralalpractice since 1999.

i Establish and administer, as a matter of urgency, a policy oftdeoance for
electoral impunity, and exclude from participation in electoral administration all persons
arrested for, indicted, or credibly suspected of involvemén electionrelated

malfeasance.

i Compile, issue and publish annually, a report and publicly accessible database
containing all credible allegations of electioglated malfeasance, with the names of all
persons arrested, indicted or reported and the net of infractions and transmit this to

the appropriate institutions for further action.

il Establish more rigorous protocols for verification and collation of election retums

before declaring results.

1 Work closely with relevant educational and regulatorgeacies such as

universities, the West African Examinations Council (WAEC), and the National
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Examinations Council (NECO) to ascertain the genuineness of claims of educational

attainment made or submitted by candidates for office.

il Increase diligence in verig and training oad-hocstaff who are often subject to

the manipulation of political parties.

q As recommended by the Uwais Pafgimonitor and evaluatexd-hocstaff to
minimize corruption and collusion with political stakeholders and other partisansictor
the electoral process. Make continued engagement with INEC on the pzadttodcstaff

dependent on previous evaluations.

1 Through better planning, due diligence, and more effective collaboration with the
securityservices, address perennial and avoidable lapses in electoral logistics that deny

citizens their right to effective participation.

1 Enhance internal operational and managementardination between INEC
offices and staff around the country through better eusof information and

communications technologies (ICTs).

q Address a clear pattern of abuse of power and discretion by lower INEC officials
through the establishment of clear protocols on the scope and limits of discretion
exercised by INEC officiafs.

1 Undertake an internal review of the recommendations of all previous Presidential
Panels and Committees connected with elections in Nigeria, including, in particular, the
recommendations embodied in the Babalakin, Lemu and Uwais Reports, and publish its
own plans for how to bring its administrative processes in line with their

recommendations.

1.3.05 To the National Assembly

54Uwais Committee Reporgp. cit.para. 5.5.6.2.9.

55 See, e.g., Hon. Peter Azi & Anor. v. Yakubu Choji & 4P@tidipn No: PL/LHEPT/10/2007. It was established that, after the

election, Hon. Peter Azi scored the highest votesutih his name was crossed out of the list of nominated candidates. Testifying

Fa t2wmz ,F30F YdzyRdzZ F+ &adGFFF 2F Lb9/ Ay ttldStdz { lonhadSz al AR
y2 !'btt OF yRARI 8¢ SResdént BEladtBral Sommissioiifar dirbdtiviea s b théproper course to take, but

GKS w9/ g+ & y234 | NPdzyyR 2 NBOSAGS (KS f SGUGSN® /2yaSljdSydite
decision that the Tribunal nullified.
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il As suggested by the Uwais Commitf&@amendSection 174 (c) of the 1999
Constitution so that the constitutional power afolle prosequvested in attorneys

general does not apply to electoral offences.

q Amend the relevant sections of the Electoral Act to render anyone convicted of

corrupt practices or other crimes related ineligible to elections for office.

)i As suggested by the Uwais Coittee, further amendSectionl32(2) and 178(2)
of the 1999 Constitution to ensure that there is sufficient time for disposal of election

related disputes before the date on which the winners are to assume office.

)i RepealSection143 of the Electoral Act &1010 which allows a person whose
election return is contested to stay in office during the pendency of the contest, giving
them access to State resources which may be used to conduct the dispute, and creating

inequality of arms between the parties.

1M As sugested by the Lemu Federal Government Investigation Panel and Uwais
Committee, pass legislation to establish an Electoral Crimes Commission to ensure speedy
resolution of allegations of misconduct prior to, during, and after electibmghe
alternative, grant jurisdiction to certain high courts in each state to review election

matters.

|l Provide, through legislation, that election matters be givenhigh priority to ensure

timely administration of justice.

q Create, through legislative measures, judicial stagdor Nigerian voters to seek

redress in court when they have been disenfranchised.

i Incorporate into the Electoral Act clear burdens of proof for civil and criminal

electoral offences.

i The relevant committees of the two houses should initiate an invattig, public
hearing and recommendations on a code of conduct for secym@ssonnel during

elections

56 Uwais Commttee Report,op. cit.para. 4.2.27.
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1.3.06 To The Inspector General of Police (IGP)

i Take appropriate measures to curb electoral violence by continuing to train police
on securitymeasures for election personnel and the Nigerian public before, during, and

after elections.

1 Include in the annual reports of the NPF, information on complaints against Police
Officers involved in election security duties.

i Ensure effective training gaswell as dissemination and implementation thie

t2f A0S {SNBAOS /2YYAaarzyQa DAdzARSftAySa T2
i Make public at the end of each election (cycle) the names and identities of Police

personnel alleged to have committed electomimes and the disciplinary measures
taken against them, if any.

i Establish and ensure adequate training, compensation and resourcing of an

electoral crimes squad.

i As recommended by the then Acting Inspector GenefdPolicein the 204
bl dA2ylt [/ 2yFSNBYyOSQa /2YYAUGSS 2y t2tAGA
ensure timely investigation of all allegations of electoral crimes and report such to the

relevant attorneysgeneral for prosecution and INEC for interdédcipline

1.307 1o the Police Service Commission

i Take effective action to ensure dissemination, monitoring and imple mentation of

the PS@Guidelines for Police Officers on election duties.
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i Ensure that all complaints of malfeasance or crimes by Police Officetsdion
duty are promptly investigated and, if proved, punished administratively, in addition to

criminally.

il Regularly publish information on actions taken against Police Officers shown to

have been involved in electierelated crimes or misconduct.

1.308 To Other Security Agencies

i Increase vigilance in collecting information on political thugs used to intimidate

voters and/or election personnel so that such actions can be prevented on election day.

i Ensure effective collaboration with the Nigerian Pek®orce on election security
matters.
)i Create a code of conduct on the role of security agents during elections.

1.3.09 To the Attornegeneral of the Federation and the Conference of Attor@Gsseral

1 Establish within the Federal Ministry of Justice andall State Ministries of

Justice, a unit responsible for the prosecution of electoral crimes.
i Begin immediate investigation into the cases set forth in this report.

i Grant to the INEC, a fiat to undertake independent prosecution of election

related crimesas may be necessary.

1.3.10 To the National Human Rights Commission
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i Forward the list of persons and organisationsindicted inthis Report to the offices

of the Federal and State Attorney3eneral and INEC for further action.

i Establish a unit or tearfocused on investigating and reporting complaints of

electoral impunity.

il Define a clear strategic direction focus for its work in relation to elections in
Nigeriatowards upholding the rights to participation in government and fair trial. Rather
than act & an alpurpose election observer, the Commission should direct its attention
to monitoring and ensuring accountability for electioglated crimes and other mis

conduct in that violate the right to effective participation in government.

q Create an onlingpresence and mobilize Nigerian voters against electoral
impunity. This includes providing a platform for citizens to upload evidence of impunity

that can be further used for prosecutions and accountability.

i Collaborate with state and noestate actors toorganize public awareness and

media campaigns on the negative impact of electoral impunity on democracy.

i Collaborate with Mtional Judicial Institute (Nik organize public sensitization
and skills training for the Bench on the need to recognize theisttutional functions
with respect to decisions of court of superior, dual, and subordinate jurisdiction, and on

the need for their prompt enforcement in line with the rule of law.

1.3.11 To the Nigerian Political Parties

i Enlist the leadership of eachtpNZi @ (G2 LJdzof A Of & NBLIJzRA | G
ySOSaalrNRBé FLIWNBFOK (2 3JLAYyAy3d LREAGAOFE 2
il Create a selpolicing interparty body with a code of conduct and corresponding

sanctions for abuses of the electoral process such as the improper substitdtion o
candidates after primaries, use of political thugs, and baitaffing by political parties or

their agents.
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i Dutifully vet prospective candidates to ensure that they meetthe qualifications

of the office they seek.

i Adopt and require all political partgaders, candidates and agents in elections
to subscribe to a voluntary code of conduct in respect of elections and establish effective

mechanisms for monitoring such code of conduct.

1 Ensure party discipline for persons indicted for electoral offences.

1.3.12 To the Chief Justice of the Federation and the National Judicial Council (NJC)

il Require all State Chief Judges to designate and skill up judicial resources for the

prompt trial of electoral crimes.

1 Ensure effective training and monitoring of judges and lawyers on the different
burdens of proof on petitioners when alleging criminal (beyond areasonable doubt) and
non-criminal (onthe balance of probabilities) violations of the Electoral Act, assiiaé a

shifting of burdens when neoompliance with the Electoral Act is alleged.

i Ensure prompt and effective disciplinary action against judges involved in

perverting justice in election disputes,

|l Prepare and publish annually a report detailing the inigegtons and any action
taken against judges against whom allegations of perverting justice in elewiatad

disputes have been made.
i Effectively sanction abuse of judicial power by election tribunals and other courts.

i Ensure witness protection for pgons testifying in election petition cases to

incentivize persons with knowledge of wrongdoing to come forward.

1.3.13 To the President of the Court of Appeal
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i Issue a Practice Direction for election petition tribunals detailing their functions

in casesvhere there is a finding of an electierlated crime.

i Issue a Practice Direction requiring electjpetition tribunals or other judges

who find evidence of electoral crimes to direct prosecutorial action.

1.3.14 To the Legal Practitioners Disciplinary Committee (LPDC) and the Nigerian Bar Association (NBA)

i Train lawyers on the Rules of Professional Conduct in the Legal Profession, such
as improper interference with or other forms of perversion of the adistration of justice

connected with election petition tribunals.

9 Work closely with the National Judicial Council and the President of the Court of
Appeal to ensure effective monitoring of the conduct of lawyers and the conduct of

election petition triburals and to ensure prompt and adequate professional sanctions for

lawyers who have contravened the Rules of Professional Conduct in eleetated

proceedings.

i Ensure disciplinary action for all lawyers who are indicted for abuse of court

process, electal crimes, or other malfeasance.

1.3.15 TdrganisedCivil Society

i Vigilantly monitor election cases for examples of criminal activity and forward
such information to the attention of attorneygeneral in the Federation for further

investigation.

5SeeC/ wbh X 2 Hny OLINBGARAY3AY a{dzoeSOG (G2 (GKS LINPGAaA2ya 2F | ye&
may make rules for regulating the practice and procedure ofthe Court of Appeal”). Order 19 Rule 7 of the Court of Agspeal Rul

also provides: "The President may at any time, by notice declare a practice of the court as a practice direction, and teenever
RSOt I N A2y 61+ a YIRS adzOK RSOt I NrdAz2y akKkFftf 6S NB3IAFNRSR
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i Use and promote the online platform endelectoralimpunity.org as a repository of

on-the-ground evidence of electoral crimes.
i Create similar platforms, as tt&top Impunity Now Campaidras done®

i Work with official institutions, including INEC, the seguagencies, and the
NHRC to undertake public awareness campaignsfor the Nigerian citizens on the existence

of electoral crimes so that they can demand local accountability.

i Work together with political parties, faith groups, the media and civic associations
in a broad and fareaching coalition for zertolerance of electoral crimes and against

impunity from official institutions.

1.3.16 To The Nigerian People

)i Organize topublicly denounce examples of electoral violence and impunity in

local communities.

i Use the online platform endelectoralimpunity.org as a repository ofttaa

ground evidence (photos, videos, reports) of electoral crimes in local communities.
i Hold electeddfficials publicly accountable for obvious corrupt acts to steal or
YIEYyALWdz FGS GKS LIS2LX SQa YIyRIGSo

1 Report violations of rights to the WRC INEC, and the Nigerian Police as

appropriate

1.317¢2 DbAISNAF QA LYGSNYyFGA2yFf t I NIy SNa

58 During her testimony, at the Public Heagifor this Project held in Port HarcouMs Oluchi I chi te stified that th€ommunity

Life Projectwhich is one of the coalition partners in ti&op Impunity Now Campaignsed the platform of RECLAIM NAIJA to

have interventions on election days in raiahe. Her Organisation worked with people at the community level (okada riders, hair
dressers, etc) who sent text messages to hotlines to describe their experiences on election days. These messages then went
straight to the platform for analysis and necesy action.
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Share best practices with INEC and assist in capacity development.

Use the opportunity of election monitoring to name and shame those involved in
electoral impunity.

Partner with organised civil society to put the challenge of electoral impunity in

Nigeria at the front burner ofjlobal discourse.
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IIl. CONTEXT, PURPOSE, AND METHODOLOGY

2.1. INTRODUCTION

Indeed, it can be claimed with a large measure of truth, thaging of elections

has become part of our political culturé.

2.1.01 Postcolonial Nigeria has a long history of resolving electoral contests in court rather than at the

ballot box. This has beconsemewhat of a tradition, leading to what h
0SSy RSAONAGSR I & & 5%00200aNdtaDar 1,496 Qver dlzﬁﬂears,NtﬁeSINi ®
electoral process in

Nigena has been
alone, over 1,200 election petitions were filed challengirfgcadl results’?> | owvertaken by

& WEydzZ NBE HnnysS &AE 3208 Ny2NE[impunitg thatdgs 3lSy I G 2 N.
I20SNYYSYyld 2FFAOALT &a¢ ¢ $NBangnourt$ \Nﬁ]laﬁlz(;n o(\g/zr;an A C
system, these statistics are astronomical. This impunity is
Ni geri ads
national security
challenge It is the
root cause of the
political instability,
electoral process and violations of electoral law. These petitions profidgilitancy, insecurity

possible elected positions in the FederatfBim the 2007 general elections

2.1.02 Election petitions are filed in response tadgularities in the

the only meaningful recourse for resolution of contested returns. Howefe@Nd insurgency  that

_ N _ plague Nigeria.
the law only allows candidates, political parties, and the INEC to takejpart

in the ekection petition proces$? Ironically, the people, whose wil

%9 Babalakin Commission Repoop. cit.para 10.10. ; o

0hbAISNAFY a5SY2 ONEcon®mistE Jan 20bHMailabhe MERVBMNEEODOomMist.com/node/10567560.

61 The 1999 Federal Constitution of Nigeria provides for: 1 President, § 132; 8r®oy, 8 176(1); 109 national Senators, 8§ 48;

360 national House Representatives, § 49; and 990 state House Assembly members, § 91.

2{f §8S3 CSYA ClLflylX a9t SOGA2y tSGAlGAZ2yaY ¢22fa& F2NI ¢mYSte 5Aa
on electoral Reform, 229 Jan. 2014.

BhAISNAI Y a5S5 Y2 O0NEO®MISE Jan 20080\ ailabhe MERWVBMEEGD omistcom/node/10567560.

64 SeeElectoral Act 2010 (as amended), S. 137(1).
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elections are designed to uphold, play no part in the petition process. Additionally, the process does not
afford remedies for violations of the right to democratic participation. Moreover, ctheeelection
petition process starts, the more important business of ensuring accountability for the violations that

engender election petitions is forgotten.

2.1.03 Overthe years, the electoral process in Nigeria has been overtaken by a collective indifference. It
exists at all levels antteates a pervasive climate of electoral impunity. In its 1986 report, the Justice
Babalakin Commission of Inquiry into the then Federal Electoral Commission (FEDECO), pointed out that
GaAyO0OS mMppH HKSY RANBOG St SOGA2ya o

of wrongdoing designed to alter the results of elections have

Over the years, the
electoral process in w4 N o/ BN .
Nigeria has been accompaniedever$ f SO A2y ANCRXKS OF digzyi NB ®EA &
owe rtaken by biggest national security challenge. It is the root cause of corruption and

impunity that has
replaced governancs
with illegitimacy. and electoral violence in the country. Electoralpunity deprives the

of several forms of violence, including militancy, insecurity, insurgency

Th.is impuni.ty is people of their right to freely choose their leaders and determine how
Ni geri aods
national security

challenge. It is the illegitimate power to thrive, undermines the rule of law, corrupts the

they should be governed. A denial of this fundamental right allows

root cause of the public goodrewards pervese interestsand creates crisighis crisis of
political instability,

militancy, insecurity
and insurgency that| electoral and judicial administration and governance in Nigeria has a

plague Nigeria. long history.

confidence arising from deepening perceptions of compromised

2.1.04 Thisreportdemonstratesthat an electoral regimetthadermines the rule of lawin this way also
threatens the foundations and objectives of an open society and the common gboglPart provides

the context for, and highlights the objectives of, this Report, among other issues.

65Babalakin Commission Repoap. cit. para. 8:03.
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2.2 The Context

2.2.01 To ®tthe context for this Report, a brief historical detour is necessary.

2.202 Judicial Commission of Inquinyo the Affairs of the Federal Electoral Commissitdme Babalakin
Report (1986)

2.2.8B The Babalakin Commission Report marked an importast step towards curbing electoral
impunityin Nigeria The report was the first of its kind commissioned by government to investigate
elections and electoral impunity the country®®In October 1983, President Alhaji Shehu Shagari was
sworn in for a seond term as the President of Nigeria despite general elections marred by widespread
allegations of electoral fraud and abu%dn the wake of those allegations, Muhammadu Buhari, a Major
General in the Nigerian Army, who led the overthrow of the admiat&in of President Shagari on 31
December 1983, declared:

The last general election was anything but free and fdihe

shameless rigging and the widespread perversion of the electoral

process could not, in all honesty, have been said to have

producedadD2 SNy YSyd 2F (GKS LIS2LIX S o6& GKS
political parties that could complain of election rigging are those

parties that lack resourcestorig. There iscomplete evidence that

8lhidd LI N} mModmm dalLy (KS -dctusaiiods havidgodsnméade absut figging, nGiEindz0ith& Was done
aboutitbythose whotook over the reins of Government, civilian or military. This is the first time that any Gove mment has set
dzLJ | / 2YYA&daArAz2y 2F LylidzANE Ayidz2z lFye 2F 2dzNJ St SOGAz2ya

g A
67 lbid. para.10.18 (Withrié&fNB y OS G2 St SOiGA2y LISGAGA2ya GKIFIG F2if26SR GKS wmo

LIS

i K

GKS @SNRAOGA 06S3AlLyYy (2 0SS LINPYy2dzyOSRX G(KS ISYSNIt Lldzot A0 27T

news papers took the view that thverdicts in a number of instances constituted a rape of democracy perpetrated through the

fl g O2dzNIiad ' f¢S3aFdA2ya 2F O2NNHzLIWIA2Z2Y Ay KAIK LI | OS&a o6SNB
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rigging and thuggery were relative to the resources available to

the parties®®

2.2.04 In responsdo the widespread allegation§eneral Buhari set up the Judicial Commission of

Inquiry chaired by Justice Bolarinwa Babalakin, then a judge of the High Court of Oyo State. The
Commission was tasked with: determining tfalures of the defunct Federal Electoral Commission
(FEDECO); identifying abuses of the electoral body in the electoral processes between 1979 and 1983;
accounting for public funds appropriated and spent by FEDECO; and ascertaining the persons responsible

for each of these shortcoming8¢ KS / 2 YYA &aaAz2y ¢l & fa2 YIFIyRFGSR (2
determine in what ways, if any, the improper application of the rule of law adversely affected the electoral

LINE OS8aa Sadé

2.2.05 The Commission submed its reportin November 1986, about three months after the overthrow

of the Buhari regimebp Sy SN} f LONJI KAY . lFolty3IARIQa 26y YAEAGEN

petitions that

It is instructive that our terms of reference do not require ug o!lowed the 1983

establish whether or not there were electoral malpractices § general elections,

1983. Rat her, our terms OMN the Commission

the causes of failures, abuse, and shortcomings which

characterzed the electoral processes in 198i& fact of elector jeported:

malpractices is thus regarded as given. The evidence justif

This is what we mean by saying that election rigging has in

fact become part oBabalknr pol

Commission Report paragraph 10.18mphasis added). The fact
that the

Presidential election itseltpgether with as many as 7 gubernatorial
St SOGA2ya 6SNB adzonaeSOG G2 St SOlGAzy LISG;

the verdicts began to be pronounced, the general public often expressed

68 |bid,para. 1.01 (emphasis added).
69 |bid, para. 1.06(a(m).
70 1bid, para. 1.06(e).
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aK201 FYR RAaAYlI&d {2YS O2YYSyillGd2NE Ay
the view that the verdicts in a number of instances constituted a rape of
democracy perpetrated through the law courts. Allegations of corruption

in high places were freely madeé.

Findings on Electoral Impunity

2.2.06 Accordingto theirfindings, the 1983extions were characterized by large numbers of: fictitious
names on voter listsin Rivers, Cross River, Oyo, and 8ages; 2 illegally separated voters lists in Imo
and Oy@ates;2illegal printing of voters cards in Oftate’“registration of unqualified persons in Bomo
Stateillegal possession of ballot boxes in Oyo, Plateau, Niger, and Btates stuffing of ballot boxes

in Anambra, Imo, Plateau, and BorStates’® falsification of election results in Borno, Anambrad@n
and OydStates’” thumb-printing of ballot papers in Borno, Oyo, Niger, Plat8tates’®voting of under
age children in Borno, Niger, and oth&ates;° the deliberate refusal to supply election materials in
Borno, Kano, Anambra, and Otates®®annauncing resultswhere no elections were held Borno, Rivers,
and Plateastatest* box-switching and inflation of figures in Otate®2changes in electoral officials in
OndoState®*unauthorised announcements of results in Anambra and Sxates®4 and the larassment

of candidates, agents and voters in Rivers, Imo, Borno, Anambra, Oyo, andS@teks> No zone of

71 1bid. 10.01.

72 1bid, para. 9.02(i).
731bid, para. 9.02(ii).
741bid, para. 9.03.

75 |bid, para. 9.04.

76 |bid, para. 9.06.
7ibid,LJF N} & ddnTt 64a¢KS FlLfAAFAOFIGAZ2Y 2F St SOGA2y NBadA Ga gl a | ¢
8 |bid, para.9.08.

79 1bid, para. 9.09.

80 |bid, para. 9.11.

81 |bid, para. 9.12.

82 ]bid, para. 9.16.

83 ]bid, para. 9.15.

84 hid, para. 9.13.
85|bid, para. 9.14.
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Nigeriawas left unscathed by findings of the report and as evidenced by the cases reviewed for this report,

mostof these patterns continue in Nigerian elections today.

2.2.07 The Babalakin Commission also found the cost of the 1983 elegqtidra three hundred and
fifty million naira(N350m) excessive and the value of materials and services provided to the people was
poor.8® The Commission indicted FEDECO for its poor management of funds, poorkeepidg, poor

training of electoral stafind rampant corruption.

Findings on Legal . . E
9 99 &The most celebrated caseinffaion of voters
Impunity register was that of Oranmiyan North | Constituenc

It was reported that the 1979 woters register for the
area contained 48,216 names. In 1983 the figures
jumped to 214,500!...Two factors were said to be
responsible: a) Mr. Stephenidgde, FEDECO
Admini strative Secretary
process, the Commissiof strongholdd. & Babalakin Report pagraph 9.02(i).

frownedat the shoddy manner
in which theElectoralAct 1983

was enacted. The Abecame operation onlgne day before the Presidential electiofffie fict thatthe

2.2.08 In terms of leg

Chief Judge of each state (each of whom was politically appointexd @mpoweredo handpick panels

2F 2dzR3ISa F2NJGKS adlrisqQa StSOdazy LSGAdGAZ2Yyas (K
parties minimized the legitimacy tffieir adhoc courts? a ¢ KA a YSIFyid GKIFIdG S@Sy 68
delivered, there was already fear of deliberate miscarriage of justice, exploiting the technicalities of the

tF &0

8lbid.LJ} NI ® mdmo a¢KS St SOGA2ya 2F mpyo O2ai 2 dedaicatdipbtiosid opn YA f
thathuge sum had been well spent. Besides, the Governments which were elected into office were booted out by the military.

Ly 20KSNJ g2NRaz AdG OFy 68 | NBdzZSR GGKFG GKS ylIGA2y 61 a0G§SR or
87 |bid. para. 10.03.

88 |bid.
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2209 ¢KS /2YYAAaaArzy |t az2 RSy 2 dzy ofeRroseduSs ad ARAK ONR &
discretionary tool used bittorneys-General to dismiss cases of g@nsaccused of committing electien
NEfFGSR 2FFSy08ad ¢KS / 2 YYA & adlepyoseland pardois, fhesd K I (1 5
{d1rGSa SyO2dzN)y 3SR f Il gf SaaySaa®no@ (Kt A3 dwapd bhE V¥ FRE m i
that criminal cases connected withthe registration of voters and election offences should be given priority
ofattentionbyboththdlJ2 f A OS | YR GKS 2FFAO0S 27F i KRMNotadingisd Ol 2 NJ 2

encourages a sense of impunity for violations of electoral laws.

2.2.10 The Electoral Reform Committeehe Uwais Report (2008)

The 85yearo | d hi st or Yectiorfs shblws g progiessibes e
degeneration of outcomes. Thus the 2007 elections are believed to be th
worst since the firstlections held in 1922, Uwais Report para. 2.1(a)

2211 FGSNJ GKS Hnnt 3ASYSNIE St SOGA AYZMEMberNERGoRIRS Yy i !
Reform Committee to examine the entire electoral process with a view to ensuring that the quality and
standard of general elections are raised. Justice Muhammadu Lawal Uwais, a former Chief Justice of
Nigeria, headed the Committeer.DAttahiru Jega, current Chairman of INEC, but then a university
administrator, was one of the members of that Committee. The Committee submitted its Report with

over fifty-pages of recommendations in 2008.

8 bid.LJF N @ mnYmyT &8S8 [ fa2 ydoddAAAOD daLy my &adlad8Sa AyOfdRAY 3
recorded, out of which 805 offences charged to court. Of the 805 offences chargedto court, 399 ofth@ /2 0 § SNB 02 Yy OA (
Go! 8FGSNIGKS aAftAGFINE GF1S 20SNE AyaldNuzOdAaAzya ¢Sydvimgdzi G2 | ¢
electoral offences.. Thatwas the explanation offered in allthe States for the rather large nofdaeses awaiting trial or under
AY@SaiAIr GAz2yéod

90 |bid.
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2212 ¢KS ! gl Aa wSL}R2 NI F® dgTRa (KH NINRIR YddaSNrerima St SO

recommended serious sanctions and punishment for electoral malfeasance in the form of amendments

to the 2006 Electoral Act and the 1999 Federal Constitution. According to the Report:

All offences committed within the electoral context should be prosecuted

expeditiously. The prevailing atmosphere of impunity with regard to

election offences should be ended by prosecuting and holding

accountable those responsible for electoral offencas|uding those of

a criminal nature. This would reduce the impunity which has marred

bAISNAI Qa St SOG2NIf LINRPOS&aa G2 RIGSET |
OAGAT SyaQ O2yFTARSYOS Ay %G KS O2dzy i NEBQa |

2.2.13 The Uwais Report also recommendidt Section 174(c) of the 1999 Constitutishouldbe

amended so that the powenf federal and state Attorney&eneral testiflecases and investigations does

not apply to electoral offence¥.The Report similarly recommended an amendment of the Electoral Act

2006 to establish an Electoral Offences Commission to perform the folldwiregons:

[Tlhe lack of independence
Electoral Commissions at both t
Federal and State lewels is a
deficiency of our electoral proce
of the provisions of the Electora] i Uwais Report paragraph 3.

Act;

Enforcement and administratio

Investigation of all electoral frauds and related offences;

. Coordination, enforcement and prosecution of all electoral offences;

Enforcement of the provisions of the Electoral Act, the constitution of registered

political parties and any other Acts or enactments;

91 |bid.para. 2.6.1
92]bid.para. 2.6.1.
93 See ibidpara. 2.10.11.
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iv. Adoption of measures to identify, trace and prosecute political thuggery,
electoral fraud, political terrorism and othetectoral offences;

v. Adoption of measures to prevent and eradicate the commission of electoral
malpractices;

vi. Adoption of measures, which include but are not limited to coordination,
prevention and regulatory actions;

vii. Introduction and maintenance of investigative and control techniques towards
the prevention of electoral malpractices and fraudulent election;

viii. Facilitation of exchange of scientific and technical information with other
democracies on the conduct of joiaperations and training geared towards the
eradication of electoral malpractices and fraudulent election;

ix. Examination and investigation of all reported cases of electoral offences with the
view to identifying electoral officers and staff of the electocalmmission,
individuals, corporate bodies or groups involved in the commission of electoral
offences; and

X. Collaboration with election observers within and outside Nigétia.

2.2.14 Stillin an effort to curb electoral impunity, the Uwais Reportfurtttg33 S & 1 SR (0 KdzAY & ¢ K
F2NI lye2yS O2y@AOGSR 2F OSNIFAY 2FFSyO0Sa NBfFGAY:
Act 2006 should be extended to include legal disability to participate in elections conducted under the Act
forapere R 2F GBlyy eBHNEX DA G FRF20F SR GKIG alff 2FFSy
candidate should, upon conviction, in addition to other penalties in the Act, carry a period of ten years
RA&ldzZ €t AFAOFLGA2Y FNEY O2yiSadAy3a ye StSOliArAz2zyéo

2.2.15 The Investigation Panel on 2011 Election Violelbe Lemu Report (2012)

94 |bid.
9 |bid.para. 2.11.4.
9% |bid.para. 2.11.12.
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2.2.16 The 2011 general election took place between April 9 and 19, 2011 and was blighted by serious
pre-and postelection violence. After the Presidential election on 16riAp011, widespread violence
erupted in many states of northern Nigerian with about 1,000 people murdered. In response, the Federal
Government created yet another fatinding inquiry to determine the cause of the violence and assess
the state of electios in Nigeria. Dr. Sheikh Ahmed Lemu headed the Panel. Among the issues addressed
Ay GKS tlyStQa wSLE2NI gSNBY

2.2.17 Rigging of elections

The Report highlighted manipulations of elections in favour of candidates, allegations that government
officials openly influenced voters and rigged elections directly, financial mobilization and purchase of
voters cards, allegations of people being pretexhfrom exercising their voting rights and underage

voting as some of the challenges that led to the 2011 election violence.

2.2.18 Denial of a level playing field for campaign purposes

There were also issues ofass to the financial resources argports of some State Governogsin
Nassarawa & Niger States, among othesho were accused of restricting campaign space of opposition
parties within the states during the presidential election campaign. Political parties and candidates were

also intimdated ®”

97 |bid.para 2.10, 2.11.
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2.2.19 Administrative Lapses by INEC

The Reportnotedd b 9/ Qa f I O] 2F LINBLI NBRySaa Ay caehvaS Yl 221
dzLJRF GS | yR RA aLX I @whighfdeni@®RniaSyNcHizens fiE Hghtitd Salidipate in
governmen. The Lemu Report noted that the postponement of the National Assembly Elections by INEC,

lack of adequate preslection sensitization, delays in commencement of voting and a lack of adequate

election materials contributed to the 2011 peptesidential eletion violence®®

2.2.20 Selthelp Approach to Political Grievances

On the above issues, the Lemu Report stated:

As a result of loss of confidence in justice administration, there is a great deal of
reluctance or refusal by some politicians to follow qurecess through the law courts

in seeking redress to election grievances. Losers in elections among such politicians
are more intent to embrace or resort to sdtielp and vengeful tactics in settling their
grievances. This was one of the primary causgmost-election violence in the April

2011 Presidential Elections as well as other previous electons.

2.2.21 Nonrimplementation of Previous Panel Reports

The Report noted that:

98 |bid. Exec Summ
9 |bid.para. 2.7.
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Failure of Government to implement the recommendations of previous

LI ySt akO02YYA(GGSSakO2YYAaarzya 20SN) GKS
encouraged the culture of impunity and consequent distrust of government leaving

the impression of the existence of sacred cows in the society as well as absence of

the requisite poitical will on the part of successive governmeffi.

2.2.22 Entrenched Impunity: INEC and Security Agencies

Little has changed in the period of nearly three decades covered by these three prior investigations.
Despite the comprehensive findings of the B&ikin, Uwais, and Lemu Commission, no prosecutions
followed any of these reports and few persons have been tried or convicted of crimes associated with the
perversion of electoral processes in NigeRather, impunity has increased as the 2007 electiufes
attest. At the Public Hearing for this Project held in Abuja on 23 and 24 July BD1Mbgeahuruike
Chibuike, National Coordinator of Transition Monitoring Group (TMG), testifednfractions and other
forms of impunities have characterized et®mns since independence in Nigeraut that the 2007
electionswere uniquein terms of how the polls subverted the will of the people. He said that TMG
observersecorded a number of critical incidents nationwide during the patlsludingsecuritybreaches,

ballot-box snatching, and killing of votef%

2.2.23 As this Report shows, courts have indicted numerous individuals and institutions from INEC to
political parties, security agencies and candidates for engaging in electoral fraud, vielattayal laws

and fair trial norms in relation to prer postelection petitions. The INEC and its predecessors have been
severally indicted for election results declared in manifest violation of the electoral laws and, in some

cases for colluding withosne political parties to disobey court orders by, for example, substituting

100 |pid. para.2.42.
wmegKSaS AYyOARSyGa oSNB OKNBy

¢ £ AOt SR Ay (KS ¢aDQ& wSLZNI 2y
wSLI2ZNI 2F (KS ILJNJ\f HANT SY SNI f f €

SOGA2ya Ay bAISNAL ¢
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candidates notwithstanding binding court judgements to the contf4fyn one of the petitions following
the 2007 elections, the Nasarawa State National Assembly/Governorshipgisthtiee Election Tribunal
OFAGA3FrGSR tNRFS&aa2N) al dzZNAOS LgdzQad Lb9/ Ay (GKS&!
unreservedly that the names of the institution called INEC would go down in the annals of history as a
body fraught with recklessegligence and complacency in the carrying out of its duties, and this isinimical

2 I KSIfidKe RSY2O0ONIGAO asSi dzLk o

2.2.24 In a case concerning the Ukwuani constituency of Delta State House of Assembly, the Court of
I LILISEE RS&ONR O Sdecldrimg®y  a af | 6t Saaes

By pronouncing [Charles Udogwu Onyekwiblg rightful candidate of

the PDP for the election of 29/4/07, and in view of the fact that thte 1
Respondent INEC participated fully in the suit at the Federal High Court,
being aware that the judgmentin respect of the matter being challenged
by the appellantwas fixed for 30/4/07 INEC had no business conducting
the election on the 29/4/07 if INEC waruly independent. It was
therefore the lawlessness exhibited by INEC by conducting the electionin
the first leg, and going further to issue theéY2Zespondent with a
certificate of return despite the judgment of the 30/4/07 that further
compounded and confounded the already messy and confused

situation10°

2.2.25 Security agencies have also been indicesdwhere security agents disrupted elections by carting

away voting materials to police stations and other places so ballot papers could be stuffettiet

102 Dr, Alphonsus Ojo v. INEC & @2608)13 N.W.L.R. (Pt. 1105) 57A.C

103] agi Innocent & Anor. v. Yakubu Abdulhamid Kwarra & 43 Besition No. EPT/NS/002/2007, p. 40 (unreported).
104 See Charles Udogwu Onyekweli v. IK#D08) 14 N.W.L.R. (Pt. 1107) 317.

105 |pid.
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scenarios, election results were invalidated and persons were indicted for riggi@tyidola Adeyeye v.

Simeon Oduoye & Orsn the Osun State Central Senatorial District, the Election Tribunal said:

The evidence of violence, voter intimidatip hijacking, illicit thumb

printing, ballot box stuffing is overwhelming and beyond reasonable

R2dzo X 02y 2S00dzNBE 2NJ LINRPLRAAGAZ2Y 2NJ LJ
LISNRdzE RSR dKIG GKS yIlFIYSa YSyliGAz2ySR o0&
being the ringleaders of #se electoral crimes and members of tHe 2

respondents have not been cleare€f

2.2.26 Inall of these cases, little or nothing has been done to hold the perpetrators accountable for their
actions aftercourts have identified them of criminal wrongdoing. Successive attorgeysral at the
FSRSNIf yR adlasS tS@Sta KI@S aAiAYAftl NfhasbgehAf SR
& dz3 3 S AcoRIRg ta thé Uwais Committee Repait,ii K | {reasorkvéhy electoral offences go

unpunished in Nigeriais as a result of the failure

0The reason why eI of the respective Attorney&eneral to prosecute
unpunished in Nigera is as a result o

the failure of the respective Attormeys
General to prosecute offenders members of the ruling party or were acting in the
especially if thoseniolved are AYGSNBal 27F ff K coddiglaridy 3 LIk |
members of the ruling party or were
acting in the interest of the ruling

p ar ®Ywais Committee Report electoral jurisprudence, indifferent to the

para. 4.2.26 demands of substantial justice and their

offenders especially if those involved are

election tribunals continue to deliver technical

obligation to effectively protect the right to participation in government as a fundamental entitleofient

citizenship.

106 Olusola Adeyeye v. Simeon Oduoye & @estition No. NA/ EPT/OS/12/07 (unreported).
107Uwais Committee Reportp. cit, para. 4.2.26.
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2.2.27 To date none of the evidence identified through the election petition system has been reviewed
because the tribunals have failed to direct appropriate authorities, including INEC, to initiate or undertake
criminal prosecutions administrative procedures as the case may be, despite the fact that both section
157 of the Electoral Act and the inherent powers of courts and tribunals give them the powers t&#o so.
Even the election petitiontribunals/courts are not consistent on ibssie. In some of the cases reviewed,
some tribunals have used evidence of criminal conducts to nullify elections or orgdecdons even
where the alleged perpetrators were not joined in the petitidnothers, the tribunals have struck out
paragrapfs of petitions alleging criminality on the ground that the persons alleged to have committed
electoral crimes were not joineahd given a fair hearinty® Such simplistic approaches defdag intent

of the Electoral Act. Althoughe tribunals may not make findings on the culpabilitpefsons alleged to
have committed the offencesince election petition cases are civil in natune are of the view that the
tribunals could, and shouldrefer such allegation®f criminalityto relevant agencies for further

investigation and possible prosecution.

2.2.28 A purposive interpretation of the law is needed to curb impuniitya 2007 election petitionhe
Nasarawa State National Assembly/Governorship and House of Assembly Hettimal explained the

responsibilities of the courts in this regard:

Agreed that an election petition is a genre of civil rather than criminal
action, albeisui generiswherever or whenever crime is alleged therein
the courts are not to take a casualok at it. Elections affect not just the
main contestants but also the lives of the electorate and indeed the
entire society or community concerned. Validity or otherwise of an
election result goes beyond the personal interest of a contestant. While

he maypersonally decide to resign from office after election, those who

108See,e.9g9f SOG2NIt ! OGX 2 mMpTZI A¢KS /2YYAaarzy akKhftft O2yaARSNI Iy
the prosecution by itofanypersci2 NJ 'y 2FFSy 0SS RAaOft 2aSR Ay lFye StSOlrazy L
109 See, e,g., PDP & Anor. v. INEC & Apetition No. EPT/PL/SH/008/2011 (unreported) (where the Plateau State Election

Petition Tribunal struck out paragraphs alleging criminality against Shauaibu Emvamgl Umaru Jibrin on grounds that they

were not joined as parties to the petition).
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bound to be affected one way or the other not only by his resignation but
also by the decision of the court or Tribuimal the validity or otherwise

of the election. The electoral process is bigger than the individual
candidate and so a candidate cannot by his own personal or unilateral
decision or action neutralize or render the process or the judicial
machinery set up aa vital arm of the democratic process nugatory or
foist a fait accompli on the courts or Tribunal in the discharge of their

Constitutional duty.

There is indeed a heavy dose of public policy contentinvolved in election

petitions and that is also why both the Constitution and the Electoral Act

have made elaborate provisions to ensure that those who harbour

criminal tendencies are not only excluddmlit if discovered, prosecuted

T2N) SHSy RENARYy3I FaG FEt G2 LRffdiS GKS
YIyRIGS® {2 46KSNB | OFyRARIGS Aa FffS:
mandate, it is not sufficient for him to simply drop the mandate and

scamper off, théaw and the Society must still call him to account for his

alleged criminality ifany. Itis like the case of aman who is allegedto have

a2t Sy 2NJ O2y@SNISR FYy2G0KSNJ YIFyQa LINEZLIS
is your property, take itand letmegomywe QX | YR ¢KSy KS Aa (K
arrested for prosecution, he contends that having dropped the stolen or

purportedly stolen goods, prosecuting him has become a mere academic
exercise.Remorse may be basis for allocutus or plea bargaining, but it has

never been legal basis for neprosecution of a criminal suspect. We of

course, do not lose sight of the fact that this is not a criminal case, but it

is a civil case with a very highdose of criminal content and we make these

analogies only to drive home the pdion why this petition is not
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rendered nugatory or an academic exercise by the mere fact of the 1
wSALRYRSYyiQa NBaAIYyF(GA2Yy LISNI aSo

229 LG A& KSIEINLISYyAy3 GKFG=Z Ay GKS 1620S OFasSs GKS
and appropriate eps be taken to prosecute the!Respondent [Patrick Ashagu Ebinny] for the offence

of forgery in respect of West African School Certificate 03452 dated June 1991 presented by himto INEC
before the said April an nn T S {8 Thérd i2 nb &¢idence that INEC followed through on the
CNAOdzy £ Qa NBO2YYSYRIFI(GA2yad

2230 aSIFygKAE ST a GKS&S SljdzAa @20F A2y a LISoddieh a (X LI
I FFFANED® Gh@SNI GKS &SI NREé X yhaveleomanio ddsgerate and wS LI2 N
daring in taking and retaining political power; more reckless and greedy in their use and abuse of power,

YR Y2NB AyG2t SNIryd 2F 2LIRAAGAEYS ONAGAOAAY YR

2.3 The Purpose of the Project

2.3.01 This project is designed to address the pattern of electoral impunity outlined above by
documenting the instances that have been established through court recbrding so, this report

deploys the powers of the NHRC in calling attention to this imguastdeserving of urgent response in

orderto secure and sustain the right to participation in Nigeria as the basis for democratic governmentin
Nigeria. The Projecsdzy RSNIi I { Sy Ay LKl asSaod LGA FANBROG LKIFAST ¢

cycles, aims to:

110Umar Sani Ebini & Anor. v. Patrick Ashagu Ebinny &Rastion Nos. EPT/NS/007/07 & EPT/NS/011/07 e22 {unreported).
111bid. at 36.
1Ywais Committee Reportp.cit. para. 1.2.1.5.
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9 Siftthrough judicial records to gather evidence of violations of criminal electoral law as well
as constitutionally and internationally guaranteed rights to effective participation and fair
trial;

1 Isolate any individuals or institutions witourts have found namedin any way as involved in
such conduct;

1 Make this evidence available publicly;

Demand action on the part of the relevant authorities or, if they fail to act, propose lawful
alternatives;

1 9y KIyOS OAGAIl Seledtdal &nd pudichaliingtitutiods ad¢ditaRle for their
actions;

91 Provide information for public advocacy on electoral and judicial accountability in support of
the rights to participation and fair trial; and

1 Contribute to enhancing the credibility of tlree chanisms of governance and accountability

in Nigeria.

2.3.02 This Project is based on the assumption that truth, public awareness and access to information

are essential foundations for accountable government founded on the rule of law, jusécarity and
RSOSt2LIYSYylG Ay bAISNAIF F2NE Fa GKS /2dz2NI 2F ! LILIS
RAA2NRSNIAySaas AG Ydzad o60S LlzyOddzZ 6SR o0& 2dzaidAOS

2.4 Scope and Methodology

2.4.01 This Projectis underkenin phases. The first phase covers the 2007 and 2011 elecftershe
Initial Report, released iRebruary2014, the NHRC launched pubtansultation(hearings}o elicit

responses from Nigeriarad other interested partnersThe hearings took p& in Port Harcourt on 2

113Hon. Emmanuel Bassey Obot v. Elder Bassey Etim &208) 12 N.W.L.R. (Pt. 1102) 754, &1 &82.
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and 3 July 2014 and in Abuja 28 and 24 July 2014 .he outcome of this public consultaticilogether

with updates on the cases and other receivablsseflected in thsFnal Report.

2.4.02 Following the phase one, the Project will work back in time to the 2003 and 1999 elections. In
undertaking this exercise, the Project Team (comprised of the Technical Working Group,(THaiG)
assistants, and Research Assistants from the NHRC and aRINMA consultant) relied on existing
decisions from election petition tribunals and appellate courts. In addition to cases reported in the law
reports, the TWG, with the support of the NHRC, obtained certified true copies of all the election petitions
decided or contested in the tribunals during the affected period from the Registry of the Court of Appeal.
The Project Team also sourced secondary data from the reports of panels or commissions of inquiry that

have previously examined related issues of eleatanpunity or credibility in Nigeria.

2.4.03 From all of the cases compiled and reviewed, the project personnel then undertook the task of

cataloguing:

1 Violations of electoral, criminal, or international law as domesticated by Nigeria;
1 The types of infactions that occurred, further catalogued by zone, state, and type of
election;
1 Any persons indicted for violations of law or abuse of judicial process;
The statements of indictment as provided for by Court at issue; and
Whether it can be determined thaany further action was taken following the

indictment.

2.4.04 Definitonof WL Y RA QG YSyYy G Q
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C2NJ GKS LlzN1J}22aS 2F (GKAA& LINR2SOGX Yy aAYyRAOUYSyYyhé
that is legally actionable by prosecution, administraiggon or other lawful process of accountability or

sanction!'*Consequently, wevish to shte that:

1 This Report is not werdict on theguilt or otherwise of personsoindicted; rather, it is
informationdistilled from judicial recordaimed at drawing tk attention of relevant
prosecutorial and other agencies to acts of impunity.

1 Personsindictedin this Repate presumed innocent until the relevant authorities have
commencedurther investigations to establish a prima facie case for prosecutiother
disciplinary measures

1 Where such prima facie case is establist@tlaccused persomust be given dair
hearing@d RSYlIYyRSR 0& bAISNAIQa /2YyAGAddziAzy |
which Nigeria is a party. This is also the practicaligvilised rations

1 While fighting impunity, the NHRSIresses that its committed to upholding the rule of

law, including protecting the basic rights of all Nigerians and other persons within Nigera.

WhF O2dzNBE ST aAld Aa y2G et FEtSAtdAz2ya 2F YIETSEAHEOS Ay |y
conduct voting within prescribed time, failure to carry out accreditation properly, disenfranchisement of voters, failure to
announce results openly or postresults at the centre and other acts ofoompliance with the rule some of which omissions

maye& y20i 0SS SOSy RSt AOSNIGS> YIe y20 I Y2dzy/ (i SaniMorufied §AnySa dzy RS
v. Muhammed Bena & OrRetitition No. EPT/KB/SH/4/2011 (unreported), p. 44.
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[ll. THE NORMATIVE BASKEIR ADDRESSING ECHEAL INPUNITYN
NIGERIA

{25 6KSNB I OFYRARIGS A& FffS3ISR G2 KI @S wa
sufficient for him to simply drop the mandate and scamper off, the law and the

Society must still call him to account for his alleged criminality ift&ny.

3.01 Electoral impunityinvolves the theft of the will of the people. The law, which has ample means to
redress and punish mere propetteft, must find mechanisms to detgrrevent, andounish theft of this

much larger scale where the stakes are the viability of an entire nation. The problem of electoral impunity
raises issues involving several aspects of the law. This sectikas an overview dhe human rights
(including constitutionblaw) and criminal lawormsare essential to thenderstandingf the coreissues

covered in the Report.

3.1 Constitutional and Human Rights Perspective

3.1.01 By definition, a democracy is legitimate only when it is founded on the will of its citirehg

and effectively exercised through the ballot. Democracy is based on the principle that citizens must be
fully involved in choosing who governs them and hdtve essence of democratic governmentis popular
sovereignty, that is, the right of citizets exercise governmental powers directly or by representation.

The right to democratic governance has been described as:

115Umar Sani Ebini & Anor. v. Patrick Ashagu Ebin@ys& Petition Nos. EPT/NS/007/07 & EPT/NS/011/07 (unreported) at 22.
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[T]he subjective capacity of individuals and peoples to demand of their
rulers a political regime based on the rule of law and sefpamnaof
powers, in which citizens can periodically elect their leaders and
representatives in free and fair elections, on the basis of their interaction
between a number of political parties, full respect for the exercise of
freedoms of expression, the pse and association and the effective

enjoyment of human rightst¢

3.1.02 Thus, the right to participate in government is also inseparable from other rights, such as the
rights to freedom from discrimination or to education, access to information, freed@agociation, and
movement. Only an enlightened and empowered citizenry can make rational and informed choices about
the identities and policies of their rulers. This capacity of citizens to freely express and affect electoral
choices is recognised as aiversal value in international law’ The right to democratic participation

centres on electoral processé¥.

Constitutional provisions

3.1.03 The Constitution of the Federal Republic of Nigeria 1999 (as amended) is the supreme legal
AyadaNHzySyid +ta AG 020K NBIdzE I 6Sa bAIASNAFQa L2t A (A
F2NOS S6AGKAY GKS 02 dzy (i NB @ Aa2SyF yAgyK AJi2 35S NIY/KY'SS yAiINRA BRYD 2(
That is the right to vote and the right to be fairly elected to public office. The Constitution explicitly

116Promotion and Consolidation of Democracy, UN ESCOR, 53d Sess., at 17 para. 81, UN Doc. E/CN.4/Sub.2/2001/32, at 17 (2001).
117 See generallfhomas Franclairnessin International Laand Institutiong1995) (positing the emerging right to democratic

A2 @BSNY I yOS I yR I LI NGAOALI 2NE LINPOS&40T YR DNBI2R&v. | ® C2E
L y i Q827 {WithzRspect to Africa, see generallyNsongurld 2 Yo I y I = &! NI A OdzZA F dAy3 GKS whi3IKI
I FNR Ol ¢ caisOKop) Waoe.d /i Qf [ &
18Seed { A NBYIGKSYyAy3I GKS w2t S 2
Elections and the PromibA 2y 2 F 58Y2 ONJ (A

T GKS ' yAGSR bAI'["J)\Z)fé AY 9YKLEyOA
I FTGA2yé>S D! wWSEAD pHKMHP OMbpET Od
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provides for the right to participate in government through voting (for all citizens above the agg'éf 18

However, it fails to make express provision for the right of citizens to public office. Thig tayhtiblic

office in Nigeriagz may be construed in two important ways: First, through interpretation of related
provisions in the Constitution (such asting); and second, through the transformation of the African

/| KFNISNJ 2y 1dzYly yR tS2L) SaQ wAi3akKida Ayidz2 R2YSad

3.1.04 It is within this framework that rights associated with governance in Nigeria can be founded on

Part 1 of the Constitution. Speically, Chapter 1 of the Constitution begins:

This Constitution is supreme and its provisions shall have binding force
on all authorities and persons throughout the Federal Republic of Nigeria.
The Federal Republic of Nigeria shall not be governedshall any
person or group of persons take control of the Government of Nigeria or
any part thereof, except in accordance with the provisions of this

Constitution®?°

3105/ KIFLJASNIH 2F GKS /2yadAaiddziazy Yl | &Nigaddfldt NI (0 K|
gK2Y 3A20SNYYSyild GKNRdAzZAK GKAA& [/ 2y a {#2AHedzilhe 8pjitoR S NA & S
the law impliesthe integral role that the Nigerian people play in governing. Chapter IV of the Constitution

goes on to list the fundameal rights and freedoms of Nigerian citizens, each of which play a role in
assuring equitable access to participation in government. Freedoms of thought, conscience,féligion,

YR SELINB&aAz2y> AyOfdzZRAYy3a GKS & 7T NiBeGsadynfoinatiok 2 f R 2

119|pid.Ch. 5 88 77(2) (National Assembly), 117(2) (any legislative house), & 132(5) (presidential elections).
120 CFRN 1999, § 1.

1211999 Federal Constitution, § 1(2)nf@hasis added

122 |pbid. § 38.
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g A0K2dzi A yard easih e sslP@anted. Without these rights, access to public office could

legally and easily be impeded by discriminations based upon religious beliefs or political ideology.

3.1.06 Itisin Section 4Q@hat the key freedoms of assembly and association are granted to Nigerians.

¢KS /2yaltAaddziazy YIFI{1Sa Of SINJGKIFIG GKSaS NxIKGaA KU
Nigerian citizen] may form or belong to any political party, tradeon or other association for the

LINE § SOGA 2y PAhekniplEation yhak &/biFNigériarecitizen has the aright to freely associate

T2NI LREAGAOIE LIzNLI2 4S84 adGNRy3Iteée AYyTSNB GKS OAGAT.
public office, as parties are the only vehicles for seeking political office under the Constitntiead,

0KS /2yaldAaddzianzy RSOfIFINBa GKFEGZ ab2 Faaz20AlGA2ys
candidate at any election or contribeito the funds of any political party or to the election expenses of

yeé O YyRARI (i &ThelConstitutiod furdedéstatstisfiad the Independent National Electoral
Commission (INEEjas the institution to assist in the realisation of the promise of democracy through

the ballot box. Paragraph 15(a) of the Third Schedule to the Constitution vests INEC with powers to
G2NBFYyAaSs dzyRSNIF 1S | YR & dzL)emidlianaand WcPresidét RO A 2y &
Governor and Deputgovernor of a State, and to the membership of the Senate, the House of
wSLINBaSyuarkriAa@dSa FyR GKS 12dzaS 2F 'aasSvyoftée 2F Sk O

Transformation of the African Charter

3.1.07 The ridnt to participate in government is also captured in Nigerian law, through the
OGN YATF2NXYFGA2Y 2F GKS ' FNAOFIY [/ KFENILSNI 2y 1 dzYky |

African Charter (Ratification and Enforcement Act) expressly grants a rightttoipate in govemment

123 |pid. § 39.

124 |pid. § 40.

125|pid. § 221.

126 See ibid§ 153. INECis established as a body corporate with perpetual succession and may sue and be suedinits corporate
name.SeeElectoral Act 2010 (as amended) § 1.
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in Article 13'2” Section 13 indicates the specific ways a right to participate in government can be
construed: that is through Wirect participation by canvassing for votesygjingfor candidates of his or

her choice and 3) access to public office in free and fair electidffsThe Act also guarantees a right to

fair hearing’?®including aduty tat 3dzt N} yiSS G(GKS AYRSPRISWRMBefrAoOnalz T (1 KS
treaty that Nigeria has signed and then further transformed throdghmestic legislation, the Act has the

binding force of law, just as any other federal enactment. Thus, even though the right is not expressly

provided forin the Constitution, itis as applicable as any of the other rights enumerated in Chapter IV.

International Instruments

3.1.08 Nigeria is a party to various international human rights instruments. These instruments
complement domestic constitutional and legal human rights guarantees. The right to participate in
government and to fair trial ar@lso embodied in these international instruments, among them the
Universal Declaration of Human Rights (UDHR), International Covenant on Civil and Political Rights
(ICCPRY! Constitutive Act of the African Union (2000}, African Charter on Human and Pe@pl@
Rights!33 African Charter on Democracy, Elections and Governg&& OWAS Protocol on Democracy

and Good Governancé® and the Protocol to the African Charter on the Rights of Wor#n.

Universal Declaration on Human Rights (UDHR)

27 FNRAOILY / KEFENISNI 2y 1 dzYky FyR t $S2LX Sa Ql EvardcKidelh shalvavetheFightOl G A 2 v
to freely participate in the government of his country; either directly or through freely chosen representatives in aceavitanc

GKS LINPOA&AAZ2YA 2F GKS t1F 60 nd 9FBSNE OAGATSYy akKlftf KI@S GKE
128 | pid.

129 |pid. Art. 7.

130 bid. Art. 26.

131 Ratified by Nigeria in 1991.

132Ratified by Nigeria in 2001.

133Ratified by Nigeria in 193

134 Ratified by Nigeria in 2011.

135Ratified by Nigeria in 2001.

16 Ratified by Nigeria in 2004.
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3.1.09 The UDHR affiims K & GO0 KS gAff 2F (GKS LIS2L S akKlftt oS
this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting®rBcdzN3BBY ithié provision, sovereignty

vests in citizens, and manifests in elections conducted:

(i) fairly, in a way that does not advantage any candidate or party;

(ii) in secret, so that voters are free to choose the candidate that best repre fents t
without intimidation; and
(iii) in a manner that all adult citizens with full mental capacity are granted equal

suffrage or the right to cast votes of equal weight.

3.1.10 The UDHR also guarantees the rights to a fair trial for all perséeguality before the law?®
and to access to effective remedies when rights are viol&tedhese rights provide a strong foundation
for the meaningful access to and action by the courts when the right to participation in government is

violated.

3.1.11 Article 10 provides the right to a fair trial for all persons throughout the world. It states,
de]veryoneis entitled in full equality to a fair and public hearing by an independent and impartial tribunal,
inthe determination of hisrightsand obligatén  yR 2F | y& ONAYAyYylf OKIFNBS |

Article 7, which outlaws discriminatory treatment in courts by stating that all persons should be treated

137 UDHR, Art. 21(1(3).
138 pid.,! NI @ wmn [eINRy@hk iB dnytlEdYn fdll equality to a fair and public hearing by an independent and impartial
GNROdzy £ 3 Ay (GKS RSUGSNNAYlIGA2Yy 2F KAA& NARIKGEA FyR 206f A3 GA
139]hid,, Art., 7.

1401bid., Art. 8.
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equally underthe ladt*and Article 8 which provides the right to an effective legal reme dgmédmy of
its rights are violated, the UDHR provides a strong foundation for the Nigerian citizen to gain meaningful

access to court when her fundamental rights are violated.

3.1.12 Though not a treatynd, therefore, not directly legally bindingostofi KS ! 51 wQa LINE @)
have crystallised into customary international law, which gives its words legal force in all countries. Most
of its provisions have been incorporated into domestic constitutions and bills of rights. Local courts also
frequentlyrely2 y G KS | 51 wQa LINPGAAAZ2Y A AY AYUWSNILINBGAY3I |

International Covenant on Civil and Political Rights (ICEPR)

3.1.13 The ICCPR is the most widely accepted treaty that provides for democratic participatory rights.
Article 25 of ICCPR is based on Article 21 of the UDR&RHuman Rights Committee established to
oversee the implementation of the ICCPR has emphasised the duty of the state to ensure that people

entitled to vote are able to exercise that right freely ef@ommittee specifically makes clear that:

¢tKS O2yRdzOG 2F Lzt AO I FFFANBSEI NBFSNNBR
exercise of political power, in particular the exercise of legislative, executive and
administrative powers. It covers all asgs of public administration, and the
formulation and implementation of policy at international, national, regional and

local levels. The allocation of powers and the means by which individual citizens

141bid,, Art., 74 { | (AN afedequial before the law and are entitled without any discrimination to equal protection of the law.
All are entitled to equal protection against any discrimination in violation of this Dedaration and against any i ncitemastt t
discrimint G A 2 y ®¢

142 See, e.g.Ubani v. Director of State Security Services & Af889] 11 N.W.L.R. 129 (where the UDHR was relied up
favour of the Appellant who sought a declaration and other reliefs against wrongful arrest, search and detemterdtyes

of the Nigerian State Security Services (SSS))

143Nigeria ratified the ICCPR in 1991.
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exercise theright to participate in the conduct aftgic affairs protected by article 25

should be established by the constitution and other la#fs.

3.1.14 On the scope and effect of Article 25, the Committee has this to say:

Article 25 lies at the core of democratic governance based on the consent of the
LIS2LX S YR Ay O2yF2NXA(GE 6A0K GKS LINAYyOAlL
Ay - {GFGS LI NIe Ydzad X 3dzZ NryadSS FyR 3IAL

the electors.

Constitutive Act of the African Union (2000)

3.1.15 Several Africaregional treaties equally uphold these fundamental rights. The Constitutive Act of

the African Union 2000 (AU Act), which Nigeria has adopted, commits all members States and
A2PSNYyYSyita (2 AGLINRY2(GS RSY2ONI GA O tiiNdny gohd )t Sa |
2 S NYECIYYOBS éT2 GLINRY23GS YR LINRPGSOG KdzYly |yR LIS2L
/| KFNOISNIJ 2y ldzYly FyR tS2LJ Sau wA3IK{ &Theg MricaB (0 KSNJ |
| 2YYAA&A2Y 2y | dzYl y |ish& totindpRerdnt&ri ©nsweicahiplindcs wits thell | 0 f
NAIKGA dzyRSNJ GKS / KFNISNE KF&a OFffSR 2y {4l GdSa 0z
human rights violations which occur during the election period, and provide adequate redres$ th Wi £ ®
Although Article 13 of the African Charter, unlike Article 25 of ICCPR, does not expressly stipulate a
requirement that election must reflect the free will of the people, the African Commission has consistently

stated that this requirement is implict4’

144 Human Rights Committe@he Right to Participate in Public Affairs, Voting Rights and the Right of Equal Access to Public

Service (Art. 25), CCPR/C/21/Re#mdd.7, General Comment No. 25, adopted'session, 7 December 1996, paragraph 5.

145 Constitutive Act of the African Union, Art. 4(g).

146 |bid. Art. 4(h).

WiseeWwSaz2fdzZiAzy 2y GKS aAfAdrNEQZ 9AIKG ! yiySaLe S A -RESIEIKE aw Suldizp
Ordinary Session, 26y Wdzy S mMpdp I LIO o dTbidpwd & 2t dziA 2y 2y bAISNAI QF
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African Charter on Democracy, Elections and GovernéhCOEG, 2010)

3.1.16 Adopted by the African Union in 2010, Nigeria ratified the African Charter on Demaocracy, Elections

and Governance in 2011. The Charter is the first legally binding lesgalrivent that comprehensively

I RRNBaasSa ff StSYSyiGa 2F RSY2ONIO& Ay ! TNAOIF & LI
rights*o 8 Y ¢Sadl of AaKAY3 FYR AGNBYIGKSYyAy3 AYRSLISYRS
regular, free andfair elections!*® creating institutions that support democraé$f ensuring equal

protection under the law>*developing legislative and policy frameworks that are-geanocracy;>?and

promoting best practices in the management of elections for purposes of political stability and good

32 0SNY I yOSod ¢KS 1 /59D SELINBaate 260tA3Sa ! FNAOIY
universal suffrage as the inalienable right of th#§ 2 LJB S ¢ @

ECOWAS Protocol on Democracy and Good Governance

3.1.17 In July 1991, Member States of the Economic Community of West African States (ECOWAS), of
which Nigeriais the leading member, metin Abuja to adopt the Declaration of Political Préifiie
ECOWAS*hyS 2F (GKS 5SOfINIGA2yQa 202SO0GAGSa Aa G2 LI
ensuring a stable and secure political environment, in which our peoples can live in freedom under the

law and in true and lasting peace, free framy threat to or attempt against their security, in which we

148 African Charter on Democracy, Elections and Governance (2010), Art.4.
149 |pid. Arts.1,2 & 7(1).

150 |pid. 15(1).

151 |pid. Art. 10(3).

152 |pid. Art. 11.

153|bid., Article 4(2).

134 Declaration of Political Principles of the ECOWAS, A/DCL.1/7/91 (1991).
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Oy LJzNBdzS I &aLIlSSRe FyR STTFS

O

i A'PBie DeBlardtidntontéins 2y 2 F
the following principle, among others:

We believe in the liberty of the individual andhis inalienable right to
participate by means of free and democratic processes in the framing of
the society in which he lives. We will therefore strive to encourage and
promote in each of our countries, political pluralism and those
representative institions and guarantees for personal safety and

freedom under the law that are our common heritaéfé.

3.1.18 In 2008, ECOWAS Member States, including Nigeria, adopted the Protocol on Democracy and
D22R D2@SNYIyOS® ¢KS t NP i 2o@&wermustbe nadl throughfredjfair ¢ 9 @S 1
'Yy R (NI yaLl NBrlelECOWAS Pratded afsh énghrines the principle of popular participation

in decisionmaking, strict adherence to demaocratic principles and decentralization of power at all levels

ofggfd SNY I yOS YR FdzNIKSNJ IdzZl Ny yiSSa GKS FNBESR2Y 27
YR ¢AGK2dzi KAYRNI YOS 2N RA HOhKreedoylofite 8pposifioyis | y& S
similarly guaranteed.

Protocol to the African Chiger on the Rights of Women in Africa (2000)

3.1.19 The regional Protocol to the African Charter of the Rights of Women in Africa builds upon the

rights to vote, participate in government, hold public offi¢&and be equally protected by the laws of a

155 |bid. pmbl.
156 |bid. para. 6.

157ECOWA®rotocol on Democracy and Good Governance 2001/2008, Art. 1.
158 | bid.
15%Regional Protocol to the African Chartertb& Rights of Women in Africa Art. 7.
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nation!®®enumerated in the Convention on the Elimination of All Forms of Discrimination Against Women
0/ 95120 ¢KS tNRG202ft 3I2Sa TFulibldddleghl detvicdsNRBI@IARgRS & S
legalaid ' YR GKI G ¢2YSy OFy GLI NOGDAOALI GS BAGK2dzi | ye@

Election Monitoring and the Practice of International Organisations

3.120 Foreign and local election observation missions as well as the practice of international
organisatons further strengthen electoral rights, procedures, and best practices. Election observation has
become accepted as part of the tekit of verifying the effectiveness of the right to participation. Local
election observers and others from accrediteddmtational institutions such as the African Union, the
Commonwealth, European Union, National Demaocratic Institute, UNDP, and the Transition Monitoring
Group¢ among others- are a standard requirement in elections in emerging democracies. Election

observeas serve a critical role in ensuring compliance with the electoral process.

3.1.20 Regarding the practice of international organisations, the Constitutive Act of the African Union

LINEGARSE GKIFIG awDB 2 @S NY YSy i anconitutioal medas shdllnothe Y S G 2
Fff26SR (2 LI NI A OA LI G &3Ukcygnstilukdbal thahges iddovemBent retndve G KS !
GKS bAISNALIY OAGAT SyaQ NAIKGE (2 OK22a$8S GKSANI 32¢

constitution, subverts democratic governance, and leads to gross violations of human rights.

3.1.2 By prescribing sanctions for unconstitutional changes of government, the African Union Act

clearly affirms that the regularity of elections is a matter that ispratnarily within the domestic sphere

160 |bid. Art. 15.

161bid. Art. 8.

162 |pid. Art. 9(1).

163 Constitutive Act of the African Union, Article 30ticle 23(5) of the African Charter on Democracy and Good Govemance

RSTAYySa WdzyO2yalAaiB8aikRytie DKOYHRS2TF0ABPENYYSYRYSY G 2N NBOA&A
GKAOK Aa Fy AYFNRAYy3ISYSyld 2y GKS LINARYOALX Sa 2F RSY2ONI GAO
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of any country. It also invites the world within and beyond Africa to show active interestin ensuring that

the rules regulating elections are applied fairly, firmly and effectively.

3.2 Criminal Law Perspective

3.201 The Electoral Act 2006 is the principal legislationthat regulated the conduct of the 2007 elections

in Nigeria. Itis fashioned to help Nigerians enforce the rights to democratic governance by regulating the
conduct of elections at federal, state arathl levels. The Actis a significantimprovement over previous
electoral laws. Among other things, it closes a loophole that allowed parties to change candidates even

after polling had ended; reinforces the supremacy of election tribunal judgments o9et IR a OS NI A FA O
process when election results are contested; seeks to regulate campaign financing; and empowers INEC

to appoint its own Secretary.

3.2.02 More significantly, the Act creates electoral offences as a check on impunity. Offences covered
uyRSNJ 2F (GKS ! 00 NBfFGS G2Y NBIAAUNIGAZ2YI Yy2YAYL
voting of unqualified persons, dereliction of duty, bribery and conspiracy, and breaches of secréétoting.

Also included are: wrongful voting and falgatements, voting by unregistered persons, disorderly

conduct at elections, treating, undue influence, and all other offences on Election Day. The Act vests
SdzNA ARAOUAZ2Y (G2 GNEB GKSasS 2FFSyO0Sa aAy flencamid I A & G NI

committed,2 NJ G KS CSRSNIf /I GFE ¢SNNAG2NES ! o0dz2l ¢ o

3.2.03 The Electoral Act 2006 was repealed and replaced by the Electoral A¢a2@tfended in 2011)
Part VIII of the 2010 Act has sections 117 to 132 governing various electoral offences. Intrinsic to these

provisions are the various penalties ranging from a maximum fine of one million naira to two years

164 Electoral Act 2010, Part VIII.
165 |bid. § 158.
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imprisonment or both. Further, these offences aret restricted to any class or category of electoral
offences (like INEC officials), hence the phrase commonly used inth@ S i A 2y as> G2 SA0Y
g K2 XE¢

There is not much difference between the 2006 and 2010 Acts in terms of electoral offences,
though the latter Act has increased the punishments for most of the offences. A summary of the
offences bearing directly on the objectives of this Report are provided below. The differences
between the 2006 and 2010 Acts and the prescribed punishmentsghtighted in the Appendix

below.

3.2.04 The first category of offences relates registration and to includes:

1 Destroying, mutilating, defacing, removing or altering without authorization any notice or
document required for registration;

91 Knowingly giing false information or making a false statement on any application for
registration of name or in reference to keeping a name on the register of voters;

91 Deliberatelyregistering in awrong constituency or registering more than once; knowingly
publishingany false statement or report so as to prevent persons who are qualified to
register from doing so;

1 Knowingly making a false statement in any record, register or document which is required
to for registration?®®
Obstructing a registration or revision officer in his duties;

1 Wearing any identification purporting to be the identification of a registration officer
without authorization; or

9 Forging a registration card; or carrying out registration or revision of gaea centre
not designated by INEC.

166 |pid. § 124.
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3.2.05 There are offences in respect of nomination, such as:

==

=8 =Aa] =248,\=1

= =4 4 -2

Forging or willfully defacing or destroying any nomination paper, ballot paper, official
mark, or certificate of return;

Delivering any nomination pap&nowing it to be forged to an electoral officer;

Signing a nomination paper as a candidate in more than one constituency at the same
election

Giving a ballot paper to any person without authority;

Willfully placing in any ballot box any unauthorized paper;

Willfully removing from a polling station any ballot paper;

Destroying or otherwise interfering with a ballotbox, its contents, or ballot paper without
authority; or

Signing a nomination papeonsenting to be a candidate at an election knowing that he
is ineligible to ke a candidate at that election;

Printing a ballot paper or anything that could be used as such without proper authority;
Printing a number of ballot papers in excess of INEGoaization;

Being found in possession of a ballot paper when not in the process of voting; or
Manufacturing, constructing, importing into Nigeria, or having in possession, or supplying
to any election official any ballot box or mechanism where a balpgpcould be secretly
placed or stored in, or that could be secretly diverted, misplaced or manipulated during

polling.

3206 { 2YS 2FFSyO0Sa NBftIFGS (2 AYLINRBOGSNI dzaS 2F @2 G SN

f
f

DA@GAY3I 2ySQa @2G4SNEQ OFNR (2 Fy20KSNJ (2

| @AYy Ay 2ySQa Ll2aasSaarzy Y2NB GKlIy 2yS

Pages6 of 290

dza

¢



f .d2Ay3as aStftAy3as LINBOdzZNAYy3I 2NIJRSIFEAY3I GAGF

3.2.07 Offences of impersonation and voting by a person not qualified to vote is also covered, such as:

1 Applicaton to be included on a list of voters in the name of a living, dead or fictitious
person;
LI AOFGA2y (2 0S AyOfdzRSR Ay Fy2GKSNJfAad
a list of voters;
Application for a ballot paper in the name of some o aliy dead or fictitious person;
Voting at an election and applying for another ballot paper;

Voting or attempting to vote at an election knowing that one is not qualified; or

= =4 -4 A

Inducing or procuring another to vote knowing that such other person is nalified to

vote.

3.2.08 There are offences relating to dereliction of duty by INEC officials, such as any:

9 Officerwho, without a lawful excuse omits any act or omits to act in breach of his official
duty; or
Polling Officer that fails to report prontly at his polling station on an election d&y;or

1 Person who announces or publishes an election result knowing it to be false or at odds
with the signed certificate of return; or

1 Returning Officer or Collation Officer who delivers or causes to be delivered to INEC a

false certificate of return knowing it to be false; or

1671t could be implied thalate arrival of election materials is covered by this provision, as this is often the result of derelict by
INEC officials.
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1 Person who delivers or causes to be delivered to any news media a false Certificate of

return knowing it to befalse.

3.2.09 Offences of bribery and conspiracy in relation to elections are also covered by the Electoral Act.

These include anyone who:

9 Directly or indirectly gives, lends offers, promises or endeavours to procure any valuable
consideration for any peson in order to induce a vote, refrain from voting, at any election;
or

1 Attempts through corrupt means to either return the election of a candidate to office or
G2 AYyTFtdzsSyOS | @2G6SNNDa OK2AOST 2NJ

1 Gives any gift, loan, offer, promise, agreement, corruptlycures, or tries to procure,
the vote of any voter or the return of a specific person to an elected office; or

1 Advances, pays or causes to be paid any money with the intent of bribery at any election;
or

1 Directly, orindirectly, by himself, receivesaning of value after any electionin exchange
for any person voting or refraining from voting; or

91 Induces another to vote or refrain from voting; or

9 Induces a candidate to refrain from canvassing for votes for himself at any such election;
or

9 Directly onindirectly himself receives, agrees or contracts for anything of value such as an
office, or place of employment, for himself oranotherin exchange for voting or agreeing

to vote or for refraining or agreeing to refrain from voting at any such election.

3.2.10 The breach of secrecy in votingis also a crime punishable under the Electoral Act. Every person,
including electoral officers and candidates, in attendance at a polling station or collation centre is required
to maintain the secrecy of voting. Nzerson in attendance at a polling booth is permitted, unless

authorized by law, to communicate any information on the register of any voter. Similarly, no personshall
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interfere with a voter casting his vote, or obtain or attempt to obtain informatioa polling station about
who a voter is voting for; nor shall they communicate information obtained in a polling station as to the

candidate to whom a voter is about to vote or has voted for.

3.2.11 The Act prescribes some punishment for anyone who:

I Votesat an election or induces or procures any person to vote at an election, knowing
that he or such person is prohibited from voting; or
9 Publishes a statement claiming a candidate has withdrawn knowing this is false or without
taking care to ensure it is tey or
1 Publishes afalse statement without reasonable grounds for belief relating to the personal
OKI N} OGSNJ 2NJ O2y RdzOi 2F I OFyYyRARFGS GKFG A

of election or to promote election of another candidate.

3.2.12 Similarly, itis a crime for a person to:

Vote or attempt to vote in a place where he knows his name is not on the register; or
Knowingly bring into a polling station during an election a voters card issued to another person;
or

Act or incite others to et in a disorderly manner

3.2.13 The law also punishes treating and undue influence, that is a:

Pages9 of 290



Person who, by himself or by any other person after the date of an election has been
announced, directly or indirectly givesor provides or pays moneydayperson for the
purpose of corruptly influencing another to vote or refrain from voting at such election,
or on account of such person or any other person having voted or refrained from voting
at such election; or

Voter who corruptly accepts any indeiment after the date of an election has been
announced; or

Person who directly orindirectly uses or threatens to use force or inflicts or threatens to
inflict injury, damage, harm or loss against a person in order to compel that person to
vote or refrainfrom voting, or on account of such person having voted or refrained from
voting; or

Person who, by abduction, duress, or a fraudulent device or contrivance, impedes or
prevents the free use of the vote by a voter or thereby compels, induces, or prewvails o
voter to give or refrain from giving his vote; or

Who prevents any political aspirants from free use of the media, designated vehicles,

mobilization of political support and campaigns at an election.

3.2.14 The Electoral Act prohibits some conductaomelection day. Thus, on the date of an election, no

person is authorised to do any of the following in a polling station or within a distance of 300 metres of a

polling station:

=A =4 =4 A

Canvass for or solicit votes

Persuade any voter not to vote for apgrticular candidate or generally;

Shout slogans concerning the election;

Possess any offensive weapon, wear any dress or have any facial or other decoration
which is calculated to intimidate voters;

Exhibit, wear or tender any notice, symbol, photograph or party card referring to the
election;

Use any vehicle bearing the colour or symbol of a political party;
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3.2.15

9 Loiter without lawful excuse after voting or after being refused to vote;
1 Snatch or destrogny election materials; or

9 Blare a sireri®®

Similarly, no one near a polling unit or collation centre can convene, hold or attend any public

meeting during polling. Nor can they make official announcements, operate a megaphone, amplifier or

publicaddress apparatus, unless appointed under the Act; or carry any badge, poster, banner, flag or

symbol relating to a political party or to the electiéi?Any person who snatches or destroys any election

materials is liable, on conviction, 8 months impisonment.

3.3.01

3.3 Some Conchions

The conclusions that may be drawn from this segment are:

Nigerians have a basic right, secured by law, to participate freely and safely in government,
includingchoosingwvho leads the country at various levels.

This right is protected and exercised through the ballot.

It is a crime under Nigerian law to interfere with voting through intimidation, rigging, treating,

forgery of results, violence, etc.

The punishments for such crimes are clear under law. Howevdorcement appears to have

been lacking, supporting the assertion by the Babalakin Commitsabrit 6 A G K | £ F NAS Y
oftruth, XNA33Ay3 2F St SOGA2ya KFra 06S02YS LI NI 2F
Courts and law enforcement agencies have not been ditigeensuring accountability for these

crimes.

168 |bid. § 136(1).
169 |bid. § 136(2).
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1 Failure to prosecute for these crimes reinforces impunity.
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IV. THE CHALLENGERDECTORAL IMPUNINWIGERIA: EVIDENCE
FROM DECIDED CASES

Indeed, it can be claimed with a large measure of truth, that rigging of elections

has become part of our political cultur€?

Ourleaders tend to feel that they can remain in office even whenitis clear to them

that they have lost favour with the peopfé!

4.01 Electoral impunity in Nigeria manifests intwo ways:first, in the theft of the mandate of the people
to elect their leaders; second, in the inability of the legal process and institutions to ensure effective

accountability for such theft.

4.1 Evidence of impunity in the electoral process

4.1.01 Votingis anintegral part of the election process that goes beyond the act of casting a ballot paper

into a ballot box. It encompasses all the preparation made by INEC, including:

1 The registration of voters;

170Babalakin Commission Repowp. cit.para 10.10.
171 |bid. para 8.03(iii).
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